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<FMEMORANDUM

To: Members of the Finance Committee

‘

From: Rich Olson, City Manager
Angela Cole, Assistant to the City Manager

Date: August 17, 2016

Re: Consideration — Fixed Wireless and Fiber Network Operation Lease Agreement
for Eastern Shore Communications

BACKGROUND:

During the March 28, 2016 Work Session, the City Council authorized staff to negotiate an
agreement with Eastern Shore Communications, LLC (ESC) for the design and
implementation of a fixed wireless and fiber network, present the results of the negotiations
to the City Council, and, if acceptable to the Council, call for a public hearing. Staff has
approached the opportunity to expand internet service to our community in conjunction
with the Nexgrid Smart Grid project. City staff believes developing a fixed wireless and
fiber-to-the-premises network exclusive of the legacy Internet Service Providers (ISPs) in
our area is an achievable and beneficial alternative. ESC has offered a proposal that will
leverage as much of the surplus capacity of the wireless smart grid network and surplus
bandwidth as possible, by installing fixed wireless transmission equipment on the City’s
water towers, utility poles, and other available assets. The City’s efforts should make
considerable gains toward solving the digital divide that exists for our community, as well
as stimulate the local economy, by providing broadband service using a third party
provider.

ANALYSIS:

Attached, you will find a draft Fixed Wireless and Fiber Network Operation Lease
Agreement from Eastern Shore Communications. Staff has negotiated the agreement in
consultation with the City Attorney, and representatives from the School of Government
and the North Carolina Department of Information Technology. The terms of the
agreement include both an ISP Gross Receipts Fee of ten percent (10%) of the ISP’s
gross receipts derived from any revenue received from subscribers (net of refunds,
rebates, or discounts made to subscribers or other third parties); and a Network Provider
Gross Receipts Fee of ten percent (10%) of the Network’s gross receipts (net of refunds,
rebates, or discounts made to Subscribers or other third parties). In addition, ESC will



invest 40% of the Network’s net revenue into network operations, maintenance, expansion,
marketing, support, and sales.

STAFF RECOMMENDATION:

By motion, recommend that the City Council call for a public hearing to be held September
12, 2016 to receive public input on the proposed Fixed Wireless and Fiber Network
Operations Lease Agreement with Eastern Shore Communications.
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FIXED WIRELESS AND FIBER NETWORK OPERATION LEASE AGREEMENT

THIS FIXED WIRELESS AND FIBER NETWORK OPERATION LEASE
AGREEMENT (“Agreement”) is entered into on of , 2016 by and between
the City of Elizabeth City, North Carolina, a municipal corporation of the State of North
Carolina located in Pasquotank County, North Carolina, with its principal offices at 306 E
Colonial Avenue, Elizabeth City, NC 27909 (hereinafter called “City” or “Lessor”) and Eastern
Shore Communications, a Commonwealth of Virginia corporation located at 23120 Lankford
Highway, Cape Charles, Virginia 23310 (hereinafter called “ESC” or “Lessee”).

RECITALS

1. To provide better municipal services to City residents and businesses, and to facilitate
economic benefit throughout the City, within its portion of Pasquotank County, the City
of Elizabeth City desires to deploy fiber to the premise (FTTP).and a new fixed
wireless to the premise network throughout the Elizabeth City area; known as the
Elizabeth City Broadband Network (ECBN).

2. The City desires to structure the ECBN in.a manner that effectively enables the
provision of expandable high capacity broadband and other services and
capabilities in a competitive, open environment.

3. The City has conducted a public procurement process to identify and enter into an
agreement with a qualified private-sector entity to deploy and operate the ECBN on a
nondiseriminatory basis and to offer reliable, sustainable and expandable wireless
gigabit broadband. Internet access service and other services to City residents and
businesses.

4. The City has identified and selected ESC as the best candidate to provide such
services, and to that end the City has negotiated this Agreement with ESC.

5. To affect the purposes set forth above, the City desires to lease to ESC certain ECBN-
related assets, including dark fiber and access to associated outside plant equipment so
as to install ECBN-related transmission equipment. The fixed wireless network will be
fed by the “middle mile” fiber optic cables provided by the City.

6. ESC desires to accept such lease, to activate and operate the ECBN on a
nondiscriminatory basis, and to provide advanced communication services and
capabilities to City residents and businesses, as further set forth in, and subject to
the provisions of, this Agreement.

City of Elizabeth City Broadband Services Agreement
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NOW, THEREFORE, in consideration of the mutual promises set forth below, and for other
good and valuable consideration, the adequacy and receipt of which are hereby acknowledged,
Lessor and Lessee agree as follows:

1.0  Table of Exhibits Made Part of This Agreement

Exhibit A:
Exhibit B:
Exhibit C:
Exhibit D:
Exhibit E:
Exhibit F:

Listed Assets

Lease Fee

Initial Phase
Performance Metrics
Maintenance of Assets
Services Fee Schedule

2.0 Definitions

2.1

2.2

2.3

24

“Access _Agreement” means the written agreement between an owner or
lessee of Premises and the City pertaining to the connection of the Premises
to the ECBN; and granting a right of access and occupation to the City and/or
ESC sufficient to enable the installation and maintenance of ECBN and/or
ESC facilities on the Premises.

“Agreement” means this Agreement, any and all Exhibits and Attachments
thereto, and any Addenda or written amendments to which the Parties may
agree from time to time.

“Assets” means the dark fiber strands and Outside Plant associated with the
ECBN and leased to ESC under this Agreement, as specified in Exhibit A.

“Authorizations” means the permissions a Party must have to perform its
obligations under this Agreement, which may include franchises; licenses;
permits; zoning approvals; variances; exemptions; grants of authority to use
public rights of way or facilities; agreements to make attachments to poles,
ducts, conduits, towers, buildings, rooftops, manholes, and the like; and any
other approval of a governmental authority or third persons with respect to (i)
the construction, installation, repair, maintenance, operation or use of tangible
or intangible property, as the case may be, or (ii) any requirement by a
governmental authority for the engagement in a business or enterprise.

City of Elizabeth City Broadband Services Agreement
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2.5

2.6

2.7

2.8

2.9

2.10

2.11

2.12

2.13

“Authorization Fees” means any permit, right-of-way, easement, pole
attachment, franchise, encroachment, or license fee, charge or assessment of
any kind relating to a Party’s execution of its obligations under this Agreement,
whether imposed by a governmental authority or a private entity.

“Customer Premises Equipment” (“CPE”) means terminal and associated
equipment and inside wiring located at a Premises that is necessary for the
receipt of Services, and which is provided and installed by ESC.

“Dark Fiber” means fiber optic cable strands without electronic and/or
optronic equipment and which is not "lit" or activated.

“Effective Date” means the date upon which this. Agreement has been
executed by the Parties and is approved by the City, per the signature of the
Mayor of the City of Elizabeth City and a vote of approval of the City
Council of the City of Elizabeth City.

“Elizabeth City Broadband Network” / “ECBN” means the fixed wireless
and/or fiber-to-the-premises network owned and installed by Eastern Shore
Communieations to benefit the City of Elizabeth City municipal corporate
limits.

“FTTP” means fiber to the premises.

“Fixed Wireless” means the operation of wireless devices or systems used to
connect two fixed loeations (e.g. building to building or tower to building) with a
wireless link, such as laser bridge.

“Initial Deployment Phase” (“IDP”) means the limited time period following
the Effective Date (for the initial IDP) and the activation of the first customer
connected to the ECBN within a defined phase (for subsequent phases), during
which ESC shall have the exclusive right to provide broadband Internet access
service, and during which ESC shall arrange for the provision of other services.

“Maintenance” means work that must be performed upon or to the ECBN,
including Assets, to ensure the continuity of an acceptable signal transmitted
through the wireless transmitters and fibers (in conformance with the
manufacturer’s specifications), and capable of enabling ESC to satisfy the
Performance Metrics, or to ensure the safety and reliability of the Assets.

City of Elizabeth City Broadband Services Agreement

w



SIXTH DRAFT AUGUST 15, 2016

2.14

2.15

2.16

2.17

2.18

2.19

2.20

221

“Normal Business Hours” means the time period that ESC shall have
telephone and in-person Customer Service Support Specialists and/or
Technicians available to Subscribers, specifically Monday through Friday
8:00 a.m. until 5:00 p.m. Customer support shall be available 24/7 for
Network Operator and as a premium service to ISP customers.

“Network Operator” means ESC’s role in (i) configuring and activating a
community fiber network utilizing the ECBN; and (ii) providing data/ IP
transport services to unrelated Service Providers on a nondiscriminatory
basis, as further articulated in Section 7.1.2.

“Internet Service Provider” means ESC’s role in (i) configuring, activating
and operating a ‘final mile’ network, and (ii) provide fixed local wireless
and FTTP services to residents and public and private businesses on a
nondiscriminatory basis.

“Optical Network Terminal” / “ONT” means a device that performs interface
functions, such as code conversion, protocol conversion, and buffering,
required for communications to and from a fixed wireless/optical fiber network.

“Outside Plant” means equipment and structure owned by the City that is
used to house or support ECBN fixed wireless signal transmitter and/or fiber
optic cable, to which ESC is granted a nonexclusive right to use under this
Agreement.

“Premise™ means a tesidence, commercial building, multi-dwelling unit
(MDU), or buildable lot that can be feasibly and reasonably served by the
ECBN. In cases where a single structure may require multiple connections to
serve separate customers within the structure, each connection to an Optical
Network Terminal (ONT) will count as an individual Premise.

“Route” means the physical path traversed by the fiber strands that are
specified as Assets in Exhibit A, as set forth in applicable maps and related
documents that are made a part of this Agreement.

“Service” means any retail communications service offered and provided using
the ECBN and the Assets, whether by ESC or another Service Provider,
including but not limited to broadband Internet access service, Voice Service,
Digital Telephone Service, Network Management, Desktop/Laptop Computer
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3.0

Support, Cloud Services, and Consulting and Solutions Design Services.

2.22  “Service Provider” means a provider of retail Services, to which ESC
provides data transport services.

2.23  “Subscriber” means a business or residential customer of retail Services
provided by a Service Provider.

2.24 “Voice Service” means interconnected VoIP service; as such term is
interpreted by the Federal Communications Commission, or its substantial
equivalent.

Term and Termination
3.1 Term

This Agreement, and the lease granted hereunder, shall continue for a term of ten (10)
years from the Effective Date, (*Term™), unless terminated sooner under the provisions
of this Agreement, in accordance with Section 11. Upon mutual written agreement no
less than six (6) months prior to expiration, the Parties may renew this Agreement for
two (2) consecutive two (2) year extensions (each, a “Renewal Term™). If a written
notice of intent to renew from ESC is received by the City no less than six (6) months
prior to-the expiration of the initial Term, the City may agree to renew this Agreement
if City revenues under this Agreement for the immediately preceding fiscal quarter
exceed an amount equal to the City’s debt service for the ECBN plus ten percent
(10%).

3.2 Termination

3.2.1 Material Breach. Either Party may terminate this Agreement in the
event of a material breach of this Agreement by the other Party,
consistent with and subject to the procedures and remedies for breach
set forth in Section 11.

3.2.2 Termination for Convenience. In the event the City determines in its
sole discretion that this Agreement or the operation of the ECBN is
causing significant economic hardship or commercial impracticability
relating to the subject matter of this Agreement, the City may terminate

City of Elizabeth City Broadband Services Agreement
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4.0

323

this Agreement at any time upon six (6) months’ written notice. If the
City terminates under this Section 3.2.2, within 180 days the City must
either (a) purchase equipment installed on the ECBN that is owned by
ESC, at its then fair market value, or (b) permit ESC to remove the
installed equipment, at the City’s option.

Effect of Termination. In the event of termination of this
Agreement, ESC shall immediately relinquish and quit all claims of
right to use the Assets as set forth in this Agreement. All other rights
and obligations of the Parties set forth under this Agreement shall
cease immediately, except for rights and obligations specifically
designated to survive termination, as set forth herein.

Agreement Contingency

In the event this Agreement is not'made effective by September 16, 2016, including execution
by the Parties and approval by the City (i.e., the Effective Date, as defined in Section 2.0),
ESC may elect to cancel this Agreement and the Lease without penalty or liability to the City.

5.0

ESC’s Obligations

5.1 Fixed Wireless/FTTP Network Construction and Maintenance

ESC will arrange financing, develop engineering plans, contract for construction,
implement, and maintain the physical plant of a fixed wireless/FTTP network passing
every feasible Premise in the area of the City of Elizabeth City (the “Elizabeth City
Broadband Network” or “ECBN”), of which the Assets leased to ESC under this
Agreement shall be a part. ESC will make every reasonable effort to connect to the
ECBN every Premise that executes an Access Agreement with ESC. ESC shall be
responsible for acquiring and maintaining throughout the Term, at its expense, all
applicable Authorizations relating to the construction and Maintenance of the Assets.

5.1.1

Elizabeth City Service Level

The City, and its employees that are utilized as needed, will provide
support during regular business hours for no additional charge. In the
event that outages or other work occurs outside of normal business
hours (as described in section 2.14), the City, at its discretion, may bill
ESC for any labor that is accrued during these times. These charges

City of Elizabeth City Broadband Services Agreement
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6.0

will be determined mutually by both parties as needed.

5.2 Lease of Assets

Upon the Effective Date, the City grants to ESC for the Term the non-exclusive right
to use the Assets specified in Exhibit A, as it may be amended from time to time, for
the purposes set forth in this Agreement (“Lease”). ESC devices shall at no time
interfere with other third party existing communication devices placed upon the
Assets.

5.2.1 Title

Legal title in the Assets and the ECBN is, and shall continue to be, held by the
City, and nothing in this Agreement shall convey any legal title to real or
personal property, nor shall it create any security interest for ESC’s or any other
person’s or entity’s benefit.

5.2.2 Sale or Abandonment of Assets

In the event-the City sells, assigns, otherwise transfers title in, or abandons
the Assets prior to the expiration of the Term, ESC’s right to use the Assets
during the Term shall not be affected, and any such sale shall explicitly be
made subject to and conditioned upon the continuation of the Lease granted
by this Agreement (including associated payment obligations of ESC).

ECBN Construction
6.1 Determination of Scope

The ECBN shall be constructed in phases. The scope and timing of each phase of
ECBN construction shall be determined by ESC, in cooperation with the City. The
Parties shall work together to develop criteria for identifying areas that may have
strongest demand, highest revenue potential, highest density, greatest potential for
expeditious buildout, or other indicia of likely success. The ECBN, as directed by ESC,
shall endeavor to build out first to areas that rank highest on these or other criteria to
which the parties may agree. The parties further agree that either by initial phase or
subsequent phase, all Premises within the City limits will be “covered” or “passed”
having the feasibility to connect the Premises to the ECBN, to execute an Access
Agreement with the Premises owner, and otherwise to promptly activate a Subscriber
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occupying the Premises. In general, a Premise will be “covered” if the fixed wireless

signal from ESC or any other ISP within the ECBN is present and exceeds 90
percent/strength to the Premises property. In general, a Premise will be “passed” if the
ECBN fiber is present in or near the public right-of-way abutting the Premise property.
This requirement is not intended to override a property owner or tenant right to refuse
service.

6.2 Initial Phase
The initial phase is described in Exhibit C.

6.3 Subsequent Phases

The Parties will share market data ‘and financial performance metrics on a regular
basis, no less frequently than quarterly, and shall coordinate marketing efforts
according to the scope and pace of subsequent phases of construction of the ECBN.
ESC shall engage in initial research and other activities with regard to marketing and
providing service in such areas, including contacting and aggregating likely business
and residential customers. ESC will provide the City candidate lists of locations for
which fixed wireless and/or fiber connections to Premises are desirable, consistent with
the City’s objectives as set forth in the Recitals to this Agreement. ESC will arrange
for construction. of those fiber connections to Premises that the City and ESC find
mutually agreeable based upon considerations including, but not limited to: (1) demand
for.-service, (2) cost of construction, (3) density of Premises, (3) feasibility of
construction, and (4) economic development. In all circumstances, the City will have
final discretion as to construction of fiber, including whether to construct and the
timeframe for construction.

ESC will make best efforts to commence construction of subsequent phases as soon as
possible following construction of the initial/previous phase of construction. In
general, and subject to adjustment as agreed upon by the parties, the threshold for
initiating the next phase of financing and construction will be when the overall
subscriber take rate of the project — including all phases and areas constructed to date —
exceeds 20 percent.

6.4  Construction Responsibility Demarcation
Upon the execution of an Access Agreement with a Premises owner or occupant,

ESC’s responsibility for construction at business locations extends to the
telecommunications room or similar demarcation point within the business Premises,

City of Elizabeth City Broadband Services Agreement
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7.0

terminating on a connection panel affixed to an interior wall. At residential Premises,
ESC’s construction responsibility extends to the outside of the home’s closest corner or
side location the shortest distance from the public road. As described more fully in
Section 7.1.3, ESC shall be responsible for all cabling and procurement, installation,
and configuration of equipment on the Premises side of such point if said
improvements are a part of the Service Agreement. ESC shall be responsible for
connecting and/or splicing of ECBN fiber to Premises fiber / cabling.

6.5 Maintenance and Repair

ESC shall be responsible for physical Maintenance relating to the ECBN, including
enhancements and/or transmitting apparatus. appended to City Assets, as described in
Exhibit E.

6.6 Access to ECBN by ESC

The City shall provide ESC with access to City Assets and/or ECBN plant and
enclosure facilities for installation, maintenance and troubleshooting of ESC services
and equipment, and for splicing purposes.. The City shall allow ESC personnel or its
agents reasonable direct ingress and egress to City property within which Assets have
been placed, including fiber plant and enclosure facilities, and shall permit ESC
personnel or its agents to access such property at such times as may be required to
install, test and repair ESC’s equipment upon two (2) hours’ notice to the City. ESC
personnel and its agents shall, while on such property, comply with all industry
standard rules; regulations, procedures and other requirements communicated to ESC
by the City including security requirements and, where required by government
regulations as disclosed by the City, receipt of satisfactory governmental clearances.

ESC Operational and Service Obligations

Throughout the Term of this Agreement, and as described more specifically in this Section, ESC
will operate in two roles:

1) as Network Operator of ECBN, using Assets to:

(i) configure and activate a fixed wireless and/or fiber network, and
(ii) provide data/ IP transport services to Service Providers on a
nondiscriminatory basis; and

City of Elizabeth City Broadband Services Agreement
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2) as a Service Provider, providing retail Services to residences and businesses
connected to the ECBN.

7.1

ESC Network Operator
7.1.1 Generally

As Network Operator of the ECBN, and as may be more fully described
elsewhere in this Agreement, ESC shall, at its €xpense:

A. Procure, install, configure, operate, monitor, maintain, and upgrade,
excluding the City’s maintenance and repair- obligations as outlined in
Exhibit E, as needed all equipment necessary to. activate or “light” the
ECBN and to operate an:open access community broadband network; and
procure, install, configure, operate, monitor, maintain, and upgrade as
needed all Premises equipment necessary to provide data transport services,
enabling delivery of Services to customers by ESC and/or their affiliated
Service Providers (subject.to conditions relating to the Initial Deployment
Phase (“IDP”), set forth in Section 8);

B. Offer and provide data transport services and internet protocol following
the conclusion of any IDP;

C. Maintain, repair and upgrade as needed all of ESC’s equipment, including
cabling to and between such equipment inside enclosures;

D. For business and residential connections to the ECBN, be responsible for
and maintain cabling and/or apparatus ESC installs to provide Service to
Subsecribers inside the Premises from the connection panel inward,

E. Execute any and all necessary splicing tasks between equipment and
cabling owned by ESC, and the ECBN;

E. Provide technical support to Service Providers relating to data transport
services provided by the ECBN;

G. Acquire and maintain, at its expense, all applicable Authorizations relating
to the installation and use of Assets as set forth in this subsection.

7.1.2 Open Access / Nondiscrimination

To facilitate the City’s objectives as stated in the Recitals to this Agreement,
following the conclusion of the Initial Deployment Phase (as set forth in Section
8), ESC shall offer and provide data transport services using the Assets, based
upon a software platform operated by ESC for the provision of retail Services.

7.1.3 Premises Construction, Installation, and Equipment

City of Elizabeth City Broadband Services Agreement
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7.2

As Network Operator, ESC shall procure, install, configure, monitor, maintain,
and upgrade as needed any and all Equipment (such as cabling and an ONT) as
necessary to connect the Premises to the ECBN and deliver data transport
services to the Service Provider, enabling the provision of retail Services by the
Service Provider. ESC may pass on such cost to the Service Provider.

7.1.4 Network Equipment

ESC shall procure, install, configure, operate, monitor, maintain, and upgrade as
needed all equipment necessary to activate or “light” the ECBN and to operate an
open access community broadband network, subject to the City’s maintenance and
repair obligations as outlined in Exhibit E. All such equipment shall remain the
property of ESC, provided, however, that ESC shall not remove or deactivate any
such equipment for a period of 180 days following termination-of this Agreement
for any reason, and during such period, the City shall have the option to purchase
such equipment from ESC at its then fair market value, subject to Section 3.2.2.

7.1.5 Authorizations

In addition to the Authorizations referred to in Section 7.1.3.3, ESC shall also
obtain and maintain at its expense throughout the Term, and make copies available
to the City upon request, all necessary Authorizations relating to its activities under
this-Agreement.

ESC as Fixed Wireless /FTTP Service Provider
7.2.1 Retail Gigabit Broadband Internet Access Service

ESC, as a Service Provider, shall offer and provide residential and business
broadband Internet access Service (BIAS) via the ECBN, expandable up to 1
gigabit per second (“Gbps™), to all businesses and residences passed by the
ECBN. As Service Provider, ESC shall procure, install, configure, monitor,
maintain, and upgrade as needed any and all Customer Premises Equipment (such
as cabling and an ONT) as necessary to connect the Premises to the ECBN and
deliver data transport services, enabling the provision of retail Services. ESC may
pass on such cost to the Customer.

7.2.1.1 Business location. ESC will be responsible for any and all

City of Elizabeth City Broadband Services Agreement
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wiring and construction necessary to connect units from the
connection panel in the telecommunications room or
demarcation point within the business premises.

7.2.1.2 Residential location. ESC will be responsible for any and all
wiring necessary to install an outdoor Optical Network Terminal
(ONT) from the City’s demarcation point through to other
Customer Premises Equipment and will assume any cost as part
of this process.

7.2.1.3 Authorization. ESC shall acquire from the Premises owner all
necessary licenses, permits, permission to enter, occupy and
perform work on Premises. ESC, and not the City, accepts all
risks associated with such activity, including but not limited to
the risks of unanticipated costs or delays.

7.2.1.4 Ownership. Any Customer Premises Equipment used to
receive, route, or process a Service (such as a set-top box or in-
home router) leased or sold by ESC remains the property of ESC
or the purchasing customer, as applicable under ESC’s contract
with Customer.

7.2.2 Voice and Other Services

ESC as a Service Provider shall make Voice Service, Digital Telephone Service,
Network Management, Desktop/Laptop Computer Support, Cloud Services, and
Consulting and Selutions Design Services available, either through its own efforts
or those of its affiliates, unrelated Service Providers, or partnerships. ESC shall
cause Voice and Other Services to be made available prior to termination of any
IDP, and a failure to do so shall be a material breach of this Agreement. If ESC
provides voice services to Subscribers, ESC will be solely responsible for
providing the required 911 data for all Subscribers (to include the actual location
of the phene or instrument), and will maintain this database for any moves, adds,
or changes. If 911 services are not to be maintained or managed, ESC will notify
the Subscriber via written notice that this voice service will not be able to provide
location information to a 911 Public-Safety Answering Point (PSAP), and will
have a copy of this signed document available for inspection during normal
business hours.

7.2.3 Service Authorizations

ESC as a Service Provider shall obtain and maintain throughout the Term at its
expense all necessary Authorizations relating to the provision of BIAS, Voice,
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Video and any other Services offered by ESC, and shall comply with all applicable
laws and regulations relating to the provision of such Services.

7.2.4 Relation to Other Agreements

Any agreements or Authorizations necessary for provision of additional Services,
in particular including any Video Service franchise agreement, shall be executed
separately from and shall in no way encumber this Lease Agreement.

7.3  Structural Separation

ESC will enact appropriate business practices and processes to create structural and
operational separation between the Network Operator and Service Provider functions. At
a minimum;:

A. ESC shall establish separate operating entities for Network Operator and
Service Provider functions, respectively;

B. As Network Operator, ESC shall provide data transport services on an open
access, nondiscriminatory basis, as set forth in Section 7.1.2 of this
Agreement;

C. As Network Operator, ESC shall not share confidential or proprietary Service
Provider information with any other Service Provider, including a separate ESC
Service Provider business unit.

7.4 _-Performance Metrics and Standards

ESC shall meet the performance metrics and standards set forth in Exhibit D.

7.5  ESC Service Fees

Fees charged by ESC as a Service Provider for data transport and retail Services shall be
determined by ESC according to industry standard practices. Fees for data transport
services may be individually negotiated by ESC. Fee schedules shall be provided to the
City annually for review. The initial-year fee schedule shall be appended to this
Agreement as Exhibit F.

7.6  Customer Service Obligations

7.6.1 Subscriber Relationship

City of Elizabeth City Broadband Services Agreement
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As a Service Provider, ESC, or a contracted service provider, and not the City, shall
be responsible for all aspects of the customer relationship involving Subscribers to
retail Services (i.e. Customers) provided by ESC or a contracted service provider, as
set forth in this subsection.

7.6.1.1 Subscriber Customer Support. ESC as a Service Provider, or a
contracted service provider and not the City, shall be responsible for
receiving, servicing, and resolving directly all requests for support
from ESC’s or a contracted service provider’s Subscribers,
including but not limited to technical, billing, and sales and
marketing inquiries. Under no circumstances shall ESC or a
contracted service provider direct any Subscriber to contact the City
for customer support.

7.6.1.2 Billing/Collections. ESC as a Service Provider or a contracted
service provider shall be responsible for all inveicing, billing
and collection activities relating to its Subscribers.

7.6.1.3 Sales/Marketing. = Except as otherwise provided in this
Agreement, ESC as a Service Provider or a contracted service
provider shall be responsible for any and all sales and marketing
activities relating to ESC or a contracted service provider’s
Services, including but not limited to pricing of services,
description of services, and promotional activities.

7.6.1.4 Bad Debts. ESC as Service Provider or a contracted service
provider shall be responsible for collecting any and all bad
debts associated with its Subscribers.

7.6.2 Network Operator Relationship with the Internet Service Pfovider

As Network Operator, ESC, and not the City, shall be responsible for all
aspects of the customer relationship involving the provision of Services by
ESC as Network Operator to Service Providers, as set forth in this subsection.

7.6.2.1 Service Provider Support. ESC as Network Operator, and not
the City, shall be responsible for receiving, servicing, and
resolving directly all requests for Service Provider support,
including but not limited to technical, billing and sales and

City of Elizabeth City Broadband Services Agreement

[y
S




SIXTH DRAFT AUGUST 15, 2016

marketing inquiries. Under no circumstances shall ESC direct
any Service Provider to contact the City for customer support,
unless ESC has first notified and obtained the City’s consent for
such contact.

7.6.2.2 Billing / Collections. ESC as Network Operator shall be
responsible for all invoicing, billing and collection activities
relating to Service Providers.

7.6.2.3 Sales / Marketing. Except as otherwise provided in this
Agreement, ESC as Network Operator shall be responsible for
any and all sales and marketing activities relating to the ECBN
services for Service Providers, including but not limited to
pricing of services, description of services, and promotional
activities.

7.6.2.4 Bad ‘Debts. ESC as Network Operator shall be responsible
for collecting any and all bad debts associated with Service
Providers.

8.0 Initial Deployment Phase (IDP)

Each buildout phase of construction shall have an Initial Deployment Phase (“IDP”) wherein
ESC as Network Operator will have absolute discretion as to the timing and terms of additional
Service Providers operating on the Elizabeth City Fiber Network (ECBN), and ESC as a
Service Provider will operate as provider of retail broadband Internet access service on the
ECBN.

8.1 Duration.

8.1.1 Initial Phase. The initial IDP shall apply to the initial phase of
construction only (as described in Exhibit C), beginning upon the
Effective Date and ending upon mutual agreement between ESC and
the City, but no longer than one (1) year after the first customer in the
first phase of construction is “lit,” i.e., activated and added to the
network.

8.1.2 Subsequent Phases. The IDP for each subsequent phase shall begin
upon commencement of construction within that phase (as defined by
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8.1.3

8.1.4

9.0 Lease Fees

ESC and the City, and publicized as set forth in Section 10.1, “Pre-
Sales Status Website”) and end upon: a) mutual agreement between
ESC and the City, but no longer than one (1) year after the first “lit”
customer is added; or b) once subscriber penetration (number of
activated connections / drops compared to number of premises passed in
phase area) reaches 20 percent or c¢) ESC reaches 3,000 total retail
subscribers to its Services, at which point any existing and future IDPs
will be discontinued.

Voice Service Contingency. ESC as a Service Provider shall cause
voice services to be made available in a particular phase area no later
than the termination date of the IDP for that phase.

Modification. The duration of any IDP may be reassessed and extended
or shortened by mutual agreement in writing of both the City and ESC.

As consideration for the Lease described in this Agreement, ESC as a Service Provider shall pay
the City compensation as described in this Section and as specifically set forth in Exhibit B in
exchange for using the City’s fiber optic network, co-location sites. For the duration of this
Agreement and its Renewals, lease fees shall be invoiced by the City on a quarterly basis, and
payment shall-be-due within thirty (30) days of ESC’s receipt of such invoice. The City reserves
the right upon reasonable notice, to review. and inspect the financial books and records
pertaining to the Elizabeth City fixed wireless / fiber optic cable project. The Lease fee will be
comprised of the following element:

Gross Receipts Fee of ten percent (10%) of ESC’s Gross Receipts derived from any
revenue received from subscribers for broadband internet and other services, net refunds,
rebates or discounts made to subscriber or third parties (“Subscriber Fee”).

9.1 Quarterly Report

On a quarterly basis, ESC shall provide to the City a written report including at
least the following information:

9.1.1 Service Provider Reporting Obligation

1. a list of Subscribers activated during the previous quarter, by
month, including physical address;
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a list of Subscribers deactivated during the previous quarter, by
month, including physical address;

a net Subscriber count, as of the last day of each month in the
reported quarter, and cumulatively, as of the last day of the
reported quarter; and

any other information that the City may reasonably require.

9.1.2 Network Operator Reporting Obligation

1.

a list of ONT’s activated during the previous quarter, by month,
including physical address;

a list of ONT’s deactivated during the previous quarter, by
month, including physical address;

a net ONT count, as of the last day of each month in the
reported quarter, and cumulatively, as of the last day of the
reported quarter;

a current list of Service Providers, indicating new and retired
Serviee Providers

any other information that the City may reasonably require.

10.0 Community Engagement

In furtherance of the mission of expanding fixed wireless and/or fiber optic deployment and
use in Elizabeth City; the Parties agree to undertake certain activities designed to engage and
educate the public as to construction timelines and phases, and the benefits and capabilities of
the ECBN. Such activities shall include, but shall not be limited to, the following:

10.1 Pre-Sales Status Website

To provide residents and businesses in Elizabeth City information regarding the status of

pre-sales construction

thresholds for particular neighborhoods or phases, ESC will

promptly make available complete and up-to-date information concerning pre-sales levels,
by neighborhood and/or phase, as may be appropriate, on a public website.
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10.2 Education

In furtherance of its mission to expand fixed wireless and/or fiber optic deployment and
use in Elizabeth City, the City will work with ESC to educate residents and businesses
about construction phases and pre-sale threshold for construction.

11.0 Default and Remedies

11.1 Default

A Default under this Agreement shall occur if (a) a Party materially breaches this
Agreement, (b) such breach is not excused by any provision of this Agreement, and (c)
such breach continues un-remedied for a period of sixty (60) days following receipt of
written notice from the non-breaching Party. If the breach by its nature cannot be cured
within sixty (60) days and the breaching Party within that time has commenced its cure,
there shall be no Default as long as the Party diligently continues such cure to completion.

11.2 Remedies

Upon the occurrence of a Default, the non-breaching Party shall have the right, subject to
the express limitations contained in this Agreement, to terminate this Agreement,
including the Lease for which it provides. Nothing in this Agreement shall preclude either
Party frem-also pursuing other available remedies, including damages or injunctive
relief, subject to the provisions of sections-11.2.1 and 18.1. The following Section 11.2.1
shall not be construed as prohibiting ESC from obtaining injunctive relief.

11.2.1 Equitable Relief

In the event of a breach or threatened breach by ESC of any provision of the
Agreement, ESC recognizes the substantial and immediate harm that a breach
or threatened breach will impose upon the City, and further recognizes that in
such event monetary damages will be inadequate to fully protect the City.
Accordingly, in the event of a breach or threatened breach of this Agreement,
any party may also request binding arbitration to prevent further
breaching of any of the obligations set forth herein. Nothing herein shall be
construed as prohibiting the City or ESC from pursuing any other remedies
available to the City or ESC at law or in equity for such breach or
threatened breach, including the recovery of damages from ESC or the City,
subject to Section 18.1.
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