ZSMEMORANDUM

To: Members of the Finance Committee

From: Rich Olson, City Manager
Angela Cole, Assistant to the City Manager

Date: August 18, 2016

Re: Consideration — Professional Services and Support Agreement and Software
License Agreement for Nexgrid, LLC

BACKGROUND:

In the FY 16-17 budget, the City Council approved the allocation of funds for the design
and implementation of the Nexgrid advanced metering infrastructure fixed area network
(AMI FAN). However, due to delays associated with the City’s data processing system
conversion from Logics OS to Edmunds OS, the City has had to extend the duration of the
Nexgrid AMI FAN Pilot Project. The Finance Department Customer Service Division will be
conducting another trial run of the data processing system conversion next week.
Because the two systems are linked (requiring the transfer of data between Nexgrid,
Electricities, and our servers) and data communication is essential, the delay continues to
defer execution of the Nexgrid AMI FAN. In order to maintain Nexgrid host of the City’s
Pilot data, use of the Nexgrid ecoOne servers and customer portals, software upgrades,
and staff training, the City must enter into agreement with Nexgrid for these services.

ANALYSIS:

Attached, you will find a two draft agreements from Nexgrid, LLC. The first is a draft
Professional Services and Support Agreement. The second agreement is a draft Software
License Agreement. Both agreements are standard agreements used by Nexgrid, LLC. As
a preferred Electricities AMI FAN vendor, these contracts were drafted with input from
Electricities personnel and have been executed with at least two other North Carolina
municipalities. Nevertheless, staff has negotiated with Nexgrid’s project manager and
legal representative regarding specific terms of the agreements drafted for the City. The
annual cost to maintain the pilot, and the associated system and software access is
$5,000. Although the proposed agreement includes a statement regarding automatic
renewal, at this time City staff only requests the single contract year because similar, but
far more elaborate agreement documents, will govern Nexgrid AMI FAN full



implementation. We anticipate implementation of the full smart grid network within the
next year.

STAFF RECOMMENDATION:

By motion, recommend that the City Council authorize Mayor Joseph W. Peel to execute
the Professional Services and Support Agreement and Software License Agreement with
Nexgrid for $5,000, as herein presented.
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PROFESSIONAL SERVICES AND SUPPORT AGREEMENT

THIS AGREEMENT is made as of the day of , 2016 by and between Nexgrid, LLC, a
Virginia LLC, hereinafter referred to as "Nexgrid", with an address of 915 Maple Grove Drive, Suite 200,
Fredericksburg, VA 22407, and the City of Elizabeth City, hereinafter referred to as "the City", with an
address of 306 E Colonial Avenue, Elizabeth City, NC 27909.

THIS PROFESSIONAL SERVICES AND SUPPORT AGREEMENT B8R EMENT”) GOVERNS THE ONGOING
SERVICE AND SUPPORT OF NEXGRID’S SOFTWARE PRODUGE -

IF YOU ARE ENTERING INTO THIS AGREEMENT O
YOU REPRESENT THAT YOU HAVE THE AUTHORIE
TERMS AND CONDITIONS, IN WHICH CASE THE
SUCH ENTITY AND ITS AFFILIATES.

L XLr OF A COMVERNL
BIND SUCH ENTITY
MS "THE CITY" OR "T

OR OTHER LEGAL ENTITY,
TS AFFILIATES TO THESE
' SHALL REFER TO

1. DEFINITIONS

"Affiliate" means any ed
control with the subi
ownership or control of

olled by, or is under common
inition, means direct or indirect

"Data" means g

erver responsible for the management and
the EDS includes a database component that

“Managed Degite ,
and/or monitor&e g ecoOne or intelaHome portals. Examples include but are not limited

I 'mostats, street light sensors, load control switches, capacitor bank

"Order Form" means the \@#&EBE documents for purchases of Managed Devices and Software from
Nexgrid, including addenda eto that are entered into between the City and Nexgrid from time to
time. Order Forms shall be deemed incorporated herein by reference.

"Software" means the Nexgrid Partner Portal Software and online, web-based applications and platform
provided by Nexgrid via http://www.myecoone.com and/or http://intelahome.com, including
associated offline components but excluding Third Party Applications.

“Software License Agreement” means the agreement the City entered into with Nexgrid governing the
use of Nexgrid’s Software products.
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“System” means all Managed Devices, servers and cloud based portals that make up the system.
Components include ecoNets, intelaMeters, ecoSwitches, ecoStats, Energy Data Server, ecoOne, and
intelaHome.

“Subscription Term” means the term under which Managed Devices, System support and Software shall
be covered under the terms of this Agreement. The term shall commence on the start date specified in
the applicable Order Form and continue for one year unless specified otherwise in the Order Form or
unless the Extended Term Option is selected pursuant to Section 14 hereof. The Subscription Term will
be renewed and extended in accordance with Sections 11.1 and 11.2,

Foffline software products that are

"Third-Party Applications" means online, web-based applicatio 3
e Hentified as third-party applications.

provided by third parties, interoperate with the Software, a

"User Guide" means the online user guide for the Softw Ble via http://www.myecoone.com

under the customer support section as updated from tiffie t0 time. < =

s,
"Users" means individuals who are authorized b ty to use the So@ for whom subscriptions
have been purchased, and who have been suppli&Eiser identifications and Pig@words by the City (or by
Nexgrid at the City’s request). Users may include b@ot limited to the City tomers, employees,
consultants, contractors and agents; or_tibird parties w@

c@ty transacts %ss.
o

A N, N =
2. USE OF THE SOFTWARE AND MA&ED&J&S

5 =,
/ ong0ing support for the System at

,“ ovel‘nt roodﬁarthquakes civil unrest acts of terror stnkes or
other lab&@E@roblems (oﬁ ;

failures or and (iii) proﬁhe Softige only in accordance with appllcable laws and government
regulations. id shall not @de end'ﬁstomer support which shall be the responsibility of the
City.

3 THIRD-PARTY PROVE?

3.1. Acquisition of Third-Party Products and Software. Nexgrid may offer Third-Party Applications for
sale under Order Forms. Any other acquisition by the City of third-party products or software, including
but not limited to Third-Party Applications and implementation, customization and other consulting
software, and any exchange of data between the City and any third-party provider, is solely between the
City and the applicable third-party provider. Nexgrid does not warrant or support third-party products or
software, whether or not they are designated by Nexgrid as “certified” or otherwise, except as specified
in an Order Form. No purchase of third-party products or software is required to use the Software.
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3.2. Third-Party Applications and the City’s Data. If the City installs or enables Third-Party Applications
for use with Software, the City acknowledges that Nexgrid may allow providers of those Third-Party
Applications to access the City’s Data as required for the interoperation of such Third-Party Applications
with the Software. Nexgrid shall not be responsible for any disclosure, modification or deletion of the
City’s Data resulting from any such access by Third-Party Application providers. The Software shall allow
the City to restrict such access by restricting Users from installing or enabling such Third-Party
Applications for use with the Software.

4. SUPPORT

4.1. SOFTWARE MAINTENANCE

Bvailing Eastern Time, Monday

echnical support staff available by

telephone to the Cit the City in the standard business use of the

Software. The City’s syste , : sible for the daily maintenance of the Software

LSaido and - t Iin%nical support of the Software to the City’s

: Sort incF sis@ice relating to any fixes and workarounds as
One or EDS software.

through Friday (exce

=
==Y
nitoring. Nex ill p%i) high level monitoring during normal business hours of
li stern THg8, Monday through Friday (except holidays) including the
Eme cloud based servers and their connectivity to the Energy Data
municag Improvement and Network Connectivity Assessment reports, and
djustfBEats to the City to improve the performance of the System. Remote
monitoring requires a ne ' nection between the EDS servers and ecoOne cloud servers. After
receiving a valid IP address fro@¥ the City, Nexgrid will establish the network connection.

4.4. On-Site Support. Nexgrid will provide, when necessary as deemed by the City, on-site support of
the system. On-site support shall be provided at the rate (On-Site Support Engineer) stipulated in
Appendix A. Examples of on-site support could include but not be limited to occasions where the City
lacks the necessary resources and Nexgrid cannot remotely resolve server issues; backhaul issues or
radio frequency challenges. The City would be responsible for all travel fees and standard per diem
expenses to be based on the General Services Administration published rates.
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5. CUSTOM INTEGRATION OR MODIFICATION

5.1. If the City elects to have any customized integration or modification using the Nexgrid Web
Services API, MultiSpeak, Flat File or XML. Nexgrid will make a member of its technical report writing
staff (Software Developer) available for the purpose of creating or modifying integrated services at a
reduced rate listed in Appendix A as part of this Agreement. Please note that prior to commencing work
Nexgrid will use its best efforts to assess the complexity of the r.gand will provide the City a quote
for the City’s review and approval.

6. FEES AND PAYMENTS

be sent to reflect™@y new Managed
cess of the annual renewal quantity

agreed to be less than $5000.00). Qu
Devices added to the network duri
established at the end of the previou
which are not included in the annual fee,

gvice Annual Fee at the annual
60 days for budgetary purposes.

Nexgrid is entitled to
renewal period, havi
If selected by the City

Or a perigi 5, or 10 years.

%Order Forms hereunder. Except as otherwise

paid are no Eof Managed Devices for purposes of calculating the fee to
be paid pursu i cannot®be decreased during a calendar year of the Subscription
Term. The numberEt Eces can only be decreased at the end of each calendar year. For
clarity, any Manage re d from this Agreement will be removed from the System, and
similarly any Managed Dgiige #888ved from the System will be removed from this Agreement at the
end of each calendar year. <g#Bed Device quantity totals are based on quarterly periods that end on
the last day of March, June, S€ptember, and December and the annual renewal ends on December 31
unless otherwise specified in this agreement.

6.2. Invoicing and Payment. The City agrees to pay Nexgrid for the initial Subscription Term and any
renewal Subscription Term(s) as set forth in Section 11.2 (Term of Subscriptions). Charges of fees shall
be made in advance, either annually to be billed within 30 days of the anniversary date of this
agreement or in accordance with any different billing frequency stated in this Agreement. Nexgrid will
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invoice the City in advance unless otherwise stated in the Order Form; invoiced charges are due net 30
days from the invoice date.

6.3. Overdue Charges. If any charges are not received from the City by the due date, then at Nexgrid’s
discretion, (a) such charges may accrue late interest at the rate of 1.5% of the outstanding balance per
month, or the maximum rate permitted by law, whichever is lower, from the date such payment was
due until the date paid, and/or (b) Nexgrid may condition future Subscription Term renewals on
payment terms shorter than those specified in Section 6.2 (Invoicing and Payment).

6.4. Suspension of Service and Acceleration. If any amount
agreement between the Parties is 30 or more days overd
other rights and remedies, accelerate the City’s unpaid feedasiEga
such obligations become immediately due and payg%snd susp
Software until such amounts are paid in full. r- 4

§

the City under this or any other
grid may, without limiting Nexgrid’s
nder such agreements so that all
Il services and access to the

6.6. Taxes. Unless otherwise stated, N&& e any taxes, levies, duties or similar
governmental assessments of any natugnc d to value-added, sales, use or
withholding taxes, assessabl , 5§ eign jurisdiction (collectively,

Taxes"). The City is respgiiissis e paying allcBxes assdeR ) ity’s purchases hereunder. If
Nexgrid have the leg iorre the City is responsible under this
paragraph, the appro % i X i the City, unless the City provides

Nexgrid with a valid tax exglption cgi¥ficate auth@d by the appropriate taxing authority. For clarity,
gly re : ; ble a@ Nexgrid based on Nexgrid’s income, property
= £

7. svsn@omssmﬁupﬁsmwcz EXCLUSIONS

Unless otherwwé‘ed to in \nng by Nexgrid, this Agreement does not cover or include the

following: % =

A. Support of a Ma vice which has been modified or repaired other than by Nexgrid;
Making specificatio anges or relocating a Managed Device outside the Service Area agreed to
in any Statement of Work unless specified and/or approved by Nexgrid;

B. Modification or replacement of a Managed Device, repair of damage, or increase in service time
caused by failure to continually provide a suitable operational environment with all facilities
prescribed by the applicable documentation; including, but not limited to, the failure to provide
or the failure of adequate electrical power;
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C. Modification or replacement of a Managed Device, repair of damage, or increase in service time
caused by the use of the Managed Device for other than the purposes for which it is authorized
or not in accordance with the Materials operating guidelines;

D. Modification or replacement of a Managed Device, repair of damage, or increase in service time

caused by:
e accident
e natural or man-made disaster which shall include but not be limited to fire, water, wind,
and lightning

e neglect or misuse

e integration and/or support of any third party h or software

Nexgrid or in combination with other
combined by, Nexgrid;

F. Backing up or restoring programs and
Nexgrid;

G. Keying, importing, converting
H. Services associated with the p
sional services agreement. The
City agrees that any sery 2y z rvice which is determined by
Nexgrid to have been a ' idered a “Special Service”.

8. CONFIDES

("Disclosing Party") to the other party ("Receiving Party"),
gl as confidential or that reasonably should be understood

disclosed by such party. Howéver, Confidential Information (other than the City’s Data) shall not include
any information that (i) is or becomes generally known to the public without breach of any obligation
owed to the Disclosing Party, (ii) was known to the Receiving Party prior to its disclosure by the
Disclosing Party without breach of any obligation owed to the Disclosing Party, (iii) is received from a
third party without breach of any obligation owed to the Disclosing Party, or (iv) was independently
developed by the Receiving Party.
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8.2. Protection of Confidential Information. Except as otherwise permitted in writing by the Disclosing
Party, (i) the Receiving Party shall use the same degree of care that it uses to protect the confidentiality
of its own Confidential Information of like kind (but in no event less than reasonable care) not to
disclose or use any Confidential Information of the Disclosing Party for any purpose outside the scope of
this Agreement, and (ii) the Receiving Party shall limit access to Confidential Information of the
Disclosing Party to those of its employees, contractors and agents who need such access for purposes
consistent with this Agreement and who have signed confidentiality agreements with the Receiving
Party containing protections no less stringent than those herein.

8.3. Protection of the City’s Data. Without limiting the abo
administrative, physical, and technical safeguards for protg
integrity of the City’s Data. Nexgrid shall not (a) modi
except as compelled by law in accordance with Sectig
permitted in writing by the City, or (c) access the Ci
or address service or technical problems, or at th
matters. If Nexgrid identifies a material brea
Nexgrid will notify the City within 24 hours of suc

exgrid shall maintain appropriate
of the security, confidentiality and
= Data, (b) disclose the City’s Data

f8lled Disclosure) or as expressly
%de the Software or prevent
s request in conn with customer support
the City’s Data held Feansmitted by Nexgrid,

the breach unless the breach was initiated in any pla exgrid, including
ecoOne.

8.4. Compelled Disclosure. The Receivi ntial Information of the Disclosing
Party if it is compelled by law to do so, ives the Disclosing Party prior
notice of such compelled.s , _ 1 L reasonable assistance, at the
Disclosing Party's cos : h %:sclosure. If the Receiving Party is
compelled by law to d e the DiS&lsi dential In ation as part of a civil proceeding
to which the Disclosin&is ap S#elosing Party is not contesting the disclosure, the
Disclosing Party_will rei @ B &E.its reasonable cost of compiling and providing
secure ac 1

9.1. Nexgrid's W& ties. Nexgri@@arrants that the Software shall perform materially in accordance
with the product ides arsle functionality of the Software will not be materially decreased
during a Subscription 2
the option to either repai ce the Software. In the event that Nexgrid fails to repair or replace
the Software within a reasond®te period, the City’s exclusive remedy shall be as provided in Section 11.3
(Termination for Cause) and Section 11.4 (Refund or Payment upon Termination) below.

9.2. Mutual Warranties. Each party represents and warrants that (i) it has the legal power to enter into
this Agreement, and (ii) it will not intentionally transmit to the other party any malicious code (except
for malicious code previously transmitted to the warranting party by the other party).
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9.3. Disclaimer. Except as expressly provided herein, neither Party makes any warranties of any kind,
whether express, implied, statutory or otherwise, and each party specifically disclaims all implied
warranties, including any warranties of merchantability or fitness for a particular purpose, to the
maximum extent permitted by applicable law.

10. LIMITATION OF LIABILITY

10.1. Limitation of Liability. In no event shall either Party's aggreg
this agreement, whether in contract, tort or under any other t
paid by the City hereunder or, with respect to any single in
paid by the City hereunder in the 12 months preceding €&
City’s payment obligations under section 6 (fees and

y 4
10.2. Exclusion of Consequential and Related D@ ®ges. In no event shal
any contract, negligence strict liability or other le equitable theory for (

lost profits in connection with the subject matter of% geven if the

of the possibility of such damages.
‘ﬁ

A X

bility arising out of or related to
ability, exceed the total amount
he lesser of $500,000 or the amount

Party be liable under
g quential damages or
BBy has been advised

11. TERM AND TERMINATION

E
11.1. Subscription Terg gree This A@@Eon the date the City accepts it and,
unless an Extended Tﬁption is Rection 14%ereof, continues for a period of one
(1) year. Ifan ExtendedOptlo reement shall continue until the Extended Term
7777777 ubscription before the end of that free trial
g
frée trial period.

’s purchases of Managed Devices, System support and

& mencing with the start date specified in the applicable
Order Form and<Ghti of this Agreement unless otherwise specified in the Order Form.
Except as otherwist plicable Order Form, all annual subscriptions shall automatically
renew for an additﬁe yeaffiliriod, unless either party gives the other notice of non-renewal at
least 30 days before the g€l relevant Subscription Term. To effectuate the renewal Nexgrid shall
provide the City written no least fifteen (15), but no more than forty-five (45) days prior to the
renewal date. Said notice shall be delivered personally, electronically, or USPS First Class Mail. The per-
unit Managed Device pricing during any such renewal term shall be the same as that during the prior
term unless Nexgrid has given the City written notice of a pricing change at least 60 days before the end
of such prior term, in which case the pricing change shall be effective upon renewal and thereafter.

11.3. Termination for Cause. A party may terminate this Agreement for cause: (i) upon 30 days written
notice to the other party of a material breach if such breach remains uncured at the expiration of such
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period, or (ii) if the other party becomes the subject of a petition in bankruptcy or any other proceeding
relating to insolvency, receivership, liquidation or assignment for the benefit of creditors.

11.4. Refund or Payment upon Termination. Upon any termination for cause by the City, Nexgrid shall
refund the City any prepaid fees covering the remainder of the term of the Subscription Term after the
effective date of termination. Upon any termination for cause by Nexgrid, the City shall pay any unpaid
fees covering the remainder of the Subscription Term after the effective date of termination. In no event
shall any termination relieve the City of the obligation to pay any fees payable to Nexgrid for the period
prior to the effective date of termination.

11.5. Return of the City’s Data. Upon request by the City ma in 30 days after the effective date of
termination of the Subscription Term, Nexgrid will make he City for download a file of the
City’s Data in comma separated value (.csv) format aloag @ants in their native format. After
such 30-day period, Nexgrid shall have no obligatioé\ Felele any of the City’s Data and
EEDET id’s systems or otherwise

(Disclaimer), 10 (Limitation of Liability jEE(F 3 pon Termination),?S (Return of the
City’s Data), 12 (Governing Law ande eneral Provisions) shall survive any
termination or expiration of this Agreeme

12.2. Manner cag Notice. EX@®t as otherwise specified in this Agreement, all notices, permissions
and approvals here@shall begvriting and shall be deemed to have been given upon: (i) personal
delivery, (ii) the secor \gfiiay after mailing, (iii) the second business day after sending by
confirmed facsimile, or ( t business day after sending by email. Notices to the City shall be
addressed to the system ad trator designated by the City for the City’s relevant Software account,
and in the case of billing-related notices, to the relevant billing contact designated by the City; and in the
case of other notices to the appropriate contact as per the contact list/escalation schedule appended
hereto as Appendix B.

12.3. Agreement to Governing Law and Jurisdiction. Each party agrees to the applicable governing law
above without regard to choice or conflicts of law rules, and to the exclusive jurisdiction of the
applicable courts above.
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12.4. Waiver of Jury Trial. Each party, to the extent permitted by law, hereby waives any right to jury
trial in connection with any action or litigation in any way arising out of or related to this Agreement.

13. GENERAL PROVISIONS

13.1. Export Compliance. Each party shall comply with the export Jaws and regulations of the United
States and other applicable jurisdictions in providing and usin Software. Without limiting the
foregoing, (i) each party represents that it is not named o .S. government list of persons or
entities prohibited from receiving exports, and (ii) the Cij ot permit Users to access or use

create a partnership, franchise, joint venture,
the parties.

13.3. No Third-Party Beneficiaries. Th

held by a court of competent jurisdiction to be
court and interpreted so as best to accomplish

Bforegoing, either party may assign this Agreement in its
entirety (includin ithout consent of the other party, to its Affiliate or in connection
with a merger, acq reorganization, or sale of all or substantially all of its assets not
involving a direct compegsar of s her party. A party’s sole remedy for any purported assignment by
the other party in breach Gtk agraph shall be, at the non-assigning party’s election, termination of
this Agreement upon writtens®otice to the assigning party. In the event of such a termination, Nexgrid
shall refund to the City any prepaid fees covering the remainder of the Subscription Term of all
subscriptions after the effective date of termination. Subject to the foregoing, this Agreement shall bind
and inure to the benefit of the parties, their respective successors and permitted assigns.

13.7. Entire Agreement. This Agreement, including all exhibits and addenda hereto and all Order Forms,
constitutes the entire agreement between the parties and supersedes all prior and contemporaneous
agreements, proposals or representations, written or oral, concerning its subject matter. No
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modification, amendment, or waiver of any provision of this Agreement shall be effective, unless in
writing, and either signed or accepted electronically by the party against whom the modification,
amendment or waiver is to be asserted. However, to the extent of any conflict or inconsistency between
the provisions in the body of this Agreement and any exhibit or addendum hereto or any Order Form,
the terms of such exhibit, addendum or Order Form shall prevail. Notwithstanding any language to the
contrary therein, no terms or conditions stated in your purchase order or other order documentation
(excluding Order Forms) shall be incorporated into or form any part of this Agreement, and all such
terms or conditions shall be null and void.
=

This Agreement and its exhibits contain the entire understandﬁ agreement between the parties
respecting the subject matter hereof. This Agreement may péit B8 supplemented, modified, amended,
released or discharged except by an instrument in writé 8l by each party’s duly authorized

representative. All captions and headings in this AgreegefFare foses of convenience only and

shall not affect the construction or interpretation ofs i isi y waiver by either party of
any default or breach hereunder shall not constigSr waiver of any provigilg of this Agreement or of
any subsequent default or breach of the same or? =

=

N
14. EXTENDED TERM %
14.1. Extended Term Option. Selecting @i %uarantees a fixed Annual Managed
Device rate for the overall term of the agr&gen nnual Mag@Red Device rate is guaranteed not to
escalate during the select elected@greement will default to the
standard annual renew =
=
& =

14.2 Extended Term‘ . selected an extended term option and this
Agreement is terminated<gias to thE §8iacted term as defined in Section 11, you will be
charged the g h tanda@nual subscription fee in effect on the date of

[] 3-year Extended Term Licensing

[] 5-year Extended Term Licensing

] 10-year Extended Term Licensing

15. PREAUDIT CERTIFICATION

No obligation may be incurred by the local government unless the budget resolution includes an
appropriation authorizing the obligation and an unencumbered balance remains in the appropriation
sufficient to pay in the current fiscal year the sums obligated by the transaction for the current fiscal

Page 11 ¢ August 22, 2016

Nexgrid, LLC 915 Maple Grove Drive, Suite 200, Fredericksburg, VA 22407
PH: 888.556.0911 ¢ FAX: 703.562.8385 » www.nexgrid.net



-
9 o
nexgrid
innovative smart grid solutions

year. If an obligation is evidenced by a contract or agreement requiring the payment of money, including
a purchase order, for supplies and materials, the contract, agreement or purchase order will include on
its face a certificate stating that the instrument has been preaudited to assure compliance with this
policy. The certificate, which will be signed by the finance officer, will take substantially the following
form:

This instrument has been preaudited in the manner required by North Carolina General Statute.

Signature of the City of Elizabeth City Finance Officer

Date

North Carolina Statute Reference: G.S. 159-7& =

= .é
psed their dﬁized representatives to execute this

By:

Title:

Joseph W. Peel
Mayor

ATTEST:

Vivian D. White, CMC/NCCMC
City Clerk

[SEAL]
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APPENDIX A

Maintenance and Licensing Fees:

Managed Device Annual Fee (After $.2 00 per managed deviceor §5000.00
.= : minimum (the greater of the two, unless
ElectriCities Discount) F
otherwise agreed)
Software Developer $150 per Hour
On-Site Support Engineer $150 per Hour
Training $120 per Hour
& =
_—
dated: st 4, 2016s. h
Last updated: st 4, i
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APPENDIX B

City of Elizabeth City Contact / Escalation List

City of Elizabeth City

Information Technology / Matthew Simpson &
Communication Systems Director of Info ¥n Technology

Data Processing

t

= 1 Ext. 259
Pcityofec.com e

Shipping / Receiving

E
. (252)337-6861

Proj&gEManagement %ngela Cole
Governrgeat Relations ~ Assistant to the City Manager

City of Elizabeth City
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Software License Agreement

THIS AGREEMENT is made as of the day of , 2016 by and between Nexgrid, LLC, a
Virginia LLC, hereinafter referred to as "Nexgrid", with an address of 915 Maple Grove Drive, Suite 200,
Fredericksburg, VA 22407, and the City of Elizabeth City, hereinafter referred to as "the City", with an
address of 306 E Colonial Avenue, Elizabeth City, NC 27909.

THIS SOFTWARE LICENSE AGREEMENT (“AGREEMENT”) GOVERNS THE FREE TRIAL OR PURCHASE
AND/OR ONGOING USE OF NEXGRID’S SOFTWARE PRODUCTS.

V%
y- X
yr—
IF YOU ARE ENTERING INTO THIS AGREEMENT ON BEHALF OF PANY OR OTHER LEGAL ENTITY,

YOU REPRESENT THAT YOU HAVE THE AUTHORITY TO BIND S TY AND ITS AFFILIATES TO THESE

TERMS AND CONDITIONS, IN WHICH CASE THE TERMS "THEBITY GELTHE CITY'S" SHALL REFER TO
SUCH ENTITY AND ITS AFFILIATES. = A Y

1. DEFINITIONS

"Affiliate" means any entity which dire controlled by, or is ®hder common

definition, means direct or indirect

"Data" means all electronic dg% informatioress

_—
“Energy Data Server’ Q=H a Linu EpEJC ibTé for the management and

%
svices Yaagalled on the network that can be managed
m%)rtals. Examples include but are not limited

"Software" means the Nex Birtner Portal Software and online, Web-based applications and
platform provided by Nexgrid vi& http://www.myecoone.com and/or http://intelahome.com, including
associated offline components but excluding Third Party Applications.

“System” means all communicating devices, servers and cloud based portals that make up the system.
Components include ecoNets, intelaMeters, ecoSwitches, ecoStats, Energy Data Server, ecoOne, and
intelaHome.
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"Third-Party Applications" means online, web-based applications and offline software products that are
provided by third parties, interoperate with the Software, and are identified as third-party applications.

"User Guide" means the online user guide for the Software, accessible via http://www.myecoone.com
under the customer support section as updated from time to time.

"Users" means individuals who are authorized by the City to use the Software, for whom subscriptions
have been purchased, and who have been supplied user identifications and passwords by the City (or by
Nexgrid at the City’s request). Users may include but are not limited to the City’s customers, employees,
consultants, contractors and agents; or third parties with which the ity transacts business.

2. COMPETITION

The City may not access the Software if the Cit nd's direct co@r except with Nexgrid’s
prior written consent. In addition, the City may 1%?;25 the Software for ses of monitoring the

availability, performance or functionality, or for any benchmagking or co jve purposes.
A N

3. GRANT OF LICENSE

3.1 GRANT OF LICENSE. Nexgrid grants thEy thes
transferable rights Eghe City agi to an
Agreement: -

sive, non-assignable and non-
terms and conditions of this

_
ay use tR@Boftware on your computer (or computers if the
| to yomiuse on multiple computers) The City does not

all rig% et
refrain &8 any intentional action that would diminish such rights or would
<= call theEo question.

3.2. License Key. The 2 res a license key that is issued at the beginning of each Subscription
Term. The Subscription TeR@0f this Agreement shall be the same as the Subscription Term of the
Professional Services and Support Agreement. Each Energy Data Server (EDS) requires a license key
that is unique to that EDS.
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4. USE OF THE SOFTWARE

4.1. The City’s Responsibilities. the City shall (i) be responsible for Users’ compliance with this
Agreement, (ii) be solely responsible for the accuracy, quality, integrity and legality of the City’s Data
and the means by which the City acquired the City’s Data, (iii) use commercially reasonable efforts to
prevent unauthorized access to or use of the Software, and notify Nexgrid promptly of any such known
unauthorized access or use, and (iv) use the Software only in accordance with the User Guide and
applicable laws and government regulations. the City shall not knowingly (a) make the Software
available to anyone other than Users, (b) sell, resell, rent or lease & #&Software, (c) use the Software to
s material, or to store or transmit
are to store or transmit Malicious
he Software or third-party data
are or their related systems or

material in violation of third-party privacy rights, (d) use
Code, (e) interfere with or disrupt the integrity or perf; 2
contained therein, or (f) attempt to gain unauthorized #&e% to the

networks. CEE
—_——
Rt
—_——
N
%

4.2, Usage Limitations. Software may be subject t r limitations, such as, ample, limits on disk
storage space, on the number of application progr% intgEiice(s) calls t ity is permitted to
make against Nexgrid’s application ing intH such limitatio¥gEre specified in

Nexgrid’s User Guide.
4.3 Upgrades. To use Software identified : ou must first be licensed for the
original Software identifi i { : upgrading, you may no longer

use the original Softwa

provid the updatess
= _—
5. THlRD-P@ROVlDEl{E
_— =
5.1. Third-Party Prﬁand Soffifire. Notwithstanding the terms and conditions of this Agreement,
all Third Party Applicati® sed to you subject to the terms and conditions of the software
license agreement acco g such Third Party Applications, whether in the form of a discrete

agreement, shrink wrap license or electronic license terms accepted at time of download. Use of the
Third Party Applications by you shall be governed entirely by the terms and conditions of such license.

5.2. Third-Party Applications and the City’s Data. If the City installs or enables Third-Party Applications
for use with the Software, the City acknowledges that Nexgrid may allow providers of those Third-Party
Applications to access the City’s Data as required for the interoperation of such Third-Party Applications
with the Software. Nexgrid shall not be responsible for any disclosure, modification or deletion of the
City’s Data resulting from any such access by Third-Party Application providers. The Software shall allow
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the City to restrict such access by restricting Users from installing or enabling such Third-Party
Applications for use with the Software.

6. CUSTOM INTEGRATION OR MODIFICATION

6.1. If you elect to have any customized integration or modification to the Software using the Nexgrid
Web Services API, MultiSpeak, Flat File or XML, Nexgrid will maintain the exclusive rights to all
intellectual property, including, but not limited to, end userénentation and modifications to
Software, as customized or modified. y 4

7. PROPRIETARY RIGHTS

7.1. Reservation of Rights. Subject to the limite&i#hts expressly granted TeEBunder, Nexgrid reserves
all rights, title and interest in and to the Software,SgBluding all rglated intelle®g property rights. No
rights are granted to the City hereunder other than as &g : in, S

_—
_

7.2. Restrictions. The City shall not kno ermit any © Party to access the Software except as
permitted herein, (ii) create derivative Ve s, (iii) copy, frame or mirror any part

or content of the Software, other than co@ or ks own intranets or otherwise for
the City’s own internal bugig ' > > @ Skare, or (v) access the Software
in order to (a) build a = e i y features functions or graphics of
the Software. Unau gsomply with the restrictions in this
Agreement (or other bré 265 ¥ tresult in automatic termination of this Agreement
and you agree that |t wileEBpostitus ediate, arable harm to Nexgrid for which monetary
damages r . el | hai;ctive relief will be an appropriate remedy for
such breg

7.3. Own i . een Nexgrid and the City, the City exclusively owns all rights,
title and inteTgERIn andtoallo =C|ty s Dkl

=

L ——
7.4. Federal Go?%nt End Use Bbvisions. Nexgrid provides the Software, including related software
and technology, for@ate fe | government end use solely in accordance with the following:
Government technical Ggs ftware rights related to the Software include only those rights
customarily provided to the g it as defined in this Agreement. This customary commercial license is
provided in accordance witff FAR 12.211 (Technical Data) and FAR 12.212 (Software) and, for
Department of Defense transactions, DFAR 252.227-7015 (Technical Data — Commercial Items) and
DFAR 227.7202-3 (Rights in Commercial Computer Software or Computer Software Documentation). If a
government agency has a need for rights not conveyed under these terms, it must negotiate with
Nexgrid to determine if there are acceptable terms for transferring such rights, and a mutually
acceptable written addendum specifically conveying such rights must be included in any applicable
contract or agreement.
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