MEMORANDUM

To: Mayor and Members of the City Council
From: Rich Olson, City Manager
Date: March 23, 2017

Re: Consideration—-Loan Agreement for the Southern Hotel CDBG
Redevelopment Grant

BACKGROUND:

During the August 22, 2016 City Council meeting, the Council voted unanimously
to authorize staff to pursue a formal application for a Community Development
Block Grant administered by the North Carolina Department of Commerce
(DOC). This grant application is being submitted on behalf of Southern Hotel of
Elizabeth City, LLC (SHEC, LLC) for the rehabilitation of the Southern Hotel,
located at 100 East Main Street. To move forward with the grant application, the
DOC is requiring that a Loan Agreement be executed and accompany the
application when filed. The Loan Agreement outlines the terms and conditions of
the loan from the City to SHEC, LLC.

ANALYSIS:

The grant will be utilized to help with the renovations of the Southern Hotel.
SHEC, LLC is planning to rehab this underutilized structure and turn it back into a
thriving part of Elizabeth City.

Through the grant process, the City will be loaning CDBG grant funding in the
amount of $500,000 to SHEC, LLC. The loan will be forgiven if all terms and
conditions of the Agreement are met by SHEC, LLC and ownership of the
property is retained by SHEC, LLC for a period of four years following the loan
closing. According to the Agreement, this will be determined based upon the
date that the Promissory Note is executed. SHEC, LLC will need to execute the
Promissory Note in favor of the City of Elizabeth City. This Promissory Note will
be secured by a Deed of Trust on the property. This Loan Agreement process is
similar to the agreements the City previously executed with Tractor Supply and
others. A copy of the document is provided for reference.



FINANCIAL:

City Manager Olson explained to the Finance Committee that he is awaiting
Department of Commerce determination regarding Section 9 of the agreement to
allow the City to secure its Promissory Note with a junior Deed of Trust rather
than a first Deed of Trust.

The Finance Committee discussed this matter during their meeting of March 23,
2017. Upon motion made by Councilman Donnelly, seconded by Councilman
King, the committee unanimously recommended approval by the City Council.

STAFF RECOMMENDATION:

By motion, authorize Mayor Joseph W. Peel to execute the attached Loan
Agreement by and between the City of Elizabeth City and Southern Hotel of
Elizabeth City, LLC.

RCO/ddh



NORTH CAROLINA

CITY OF ELIZABETH CITY

LOAN AGREEMENT

This Loan Agreement is entered into this day of March, 2017, by and between
Southern Hotel of Elizabeth City (SHEC, LLC), (hereinafter referred to as the “Borrower”)
located at 1314 South Croatan Highway #301, Kill Devil Hills, North Carolina, and The City of
Elizabeth City (hereinafter referred to as the “Lender”), who hereby agree as follows:

WITNESSETH:

WHEREAS, Lender herein has agreed to lend Borrower the sum of $§ 500,000 provided
the Borrower complies with all terms and conditions specified in this Agreement.

WHEREAS, the money advanced by Lender to Borrower shall be secured by a first lien
deed of trust in favor of the Lender;

WHEREAS, Lender has provided loan support to or for the benefit of the Borrower in
order to stimulate reuse of the Property and support economic development in the local
geographic area; and

NOW, THEREFORE, for and in consideration of Lender obligating to lend Borrower,
upon the terms and conditions herein set forth, the sum of § 500,000, all parties hereto do agree
as follows:

1. USE OF PROCEEDS: The funds loaned (the “Funds”) shall be used by Borrower
solely for construction purposes and other rehabilitation of the building located on the
property owned by Borrower at 100 East Main Street in Elizabeth City, North Carolina,
more particularly described in Exhibit A attached hereto and incorporated by
reference (hereinafter referred to as the “Premises™) or for such other purposes as the
Lender and Borrower from time to time may agree in writing. “Construction
purposes” as used herein refers to any and all costs connected with the rehabilitation of
the building on the Premises, including, but not limited to, direct job costs such as
material, job labor, superintendent’s job and supervisors, payments to subcontractors,
equipment rentals, and legal, engineering, and surveyors’ services. The changes made to
the Premises as part of the rehabilitation process as described herein are sometimes
called the “Improvements.”

Borrower shall proceed with rehabilitation of the building with work to commence upon
the Release of Funds to the Lender by the North Carolina Department of Commerce,
shall pursue such rehabilitation work diligently thereafter, and have the rehabilitation
work substantially completed no later than October of 2018. Said work shall be
completed free from all liens or claims of lien or services, labor, materials and



improvements and in material compliance with all applicable building restrictions,
ordinances, restrictive covenants, building codes, zoning laws and other legal
requirements.

. DISBURSEMENT: Provided that the other requirements of this Section 3 are met, the
Lender shall disburse advances upon the request of (i) any officer, partner or manager of
the Borrower or (ii) any person designated in writing by the Borrower. The Lender may
require as a condition to the disbursement of any advance the proper execution and
delivery to the Lender of (i) such written forms requesting disbursement of advances as
the Lender may reasonably request, and (ii) such estoppel certificates and waivers as the
Lender may reasonably request establishing that there are no claims, liens, or claims of
lien of any kind against the loan proceeds or the Premises. If any claim, lien, or claim of
lien is asserted against the loan proceeds or the Premises which is not satisfied or
bonded to the Lender’s satisfaction within 30 days, the Lender is authorized, in its
discretion, to withhold the further disbursements of Funds and to reduce the total loan
amount according to the sum then disbursed and outstanding. Ordinarily, the Lender
will require at least ten (10) days’ notice prior to disbursement of an advance. Unless
the Borrower gives written instructions to the Lender to the contrary, the Lender is
authorized, in its discretion, to disburse advances directly to Borrower or deposit any
advance to the account of the Borrower. The Lender may, in its discretion and for its
sole benefit, withhold the disbursement of advances until the corresponding
Improvements are inspected and approved by the Lender (which approval shall not be
unreasonably withheld, conditioned or delayed). The determination of the percentage or
the amount of work completed shall rest solely in the Lender’s judgment. The Borrower
will accept all advances made by the Lender up to the full amount of the loan.

. PAYMENT OF DISBURSEMENT: Although the Borrower may authorize the
disbursement of advances directly to any general contractor, subcontractor or other third
part, the Lender shall be under no obligation to pay any sums directly to any such
contractor, subcontractor, or other third party. If the Borrower authorizes disbursement
of funds of $600 or more in a calendar year to a general contractor, subcontractor or
other third party, the Borrower understands and agrees that the Borrower (and not the
Lender) is solely responsible for compliance with all applicable information reporting
requirements imposed on payors under the Internal Revenue Code of 1986, as amended
from time to time (the “Code”) and all applicable regulations promulgated thereunder,
without limitation, the reporting requirements contained in Sections 6041 and 6041 A of
the Code. Disbursement of advances directly to a contractor, subcontractor or other
third party shall be deemed to have been made for the Borrower’s benefit and at the
Borrower’s direction. The Borrower agrees to indemnify and hold the Lender harmless
from any and all losses, damages, assessments, penalties, costs and expenses (including
reasonable attorneys’ fees) which may be imposed upon or incurred by the Lender in
any way relating to or arising out of such information reporting requirements or the
Borrower’s failure to comply with such requirements.

. MAINTENANCE FREE OF LIENS: The Borrower shall at all times maintain the
property, the loan proceeds and any sums owed by the Borrower free and clear of any




liens or claims of lien for labor, work performed, materials or improvements upon the
property. If any such liens or claims of lien are asserted, and not released or bonded
over within 30 days, the Lender is hereby permitted and empowered, at its option, to pay
or otherwise release said liens or claims of lien out of the then-available Funds. The
Lender is expressly authorized to exhaust the then-remaining Funds in payment or
release of such liens or claims of lien, and to pay or release such liens or claims of lien
on a pro-rata basis if there are not sufficient funds in the control of the Lender to satisfy
or release the liens or claims of lien in full. If the Lender so elects, it may contest the
validity of any liens or claims of lien and pay from the loan proceeds the necessary cost
of contesting the liens or claims of liens, including a reasonable sum for attorney fees.
The Lender is specifically empowered, in its discretion, to withhold any further
advances of Funds upon the assertion of any lien or claim of lien (whether against the
Premises, the Funds, or any sums owed by the Borrower) which is not released or
bonded over by or on behalf of Borrower within 30 days, until such time that the lien or
claim of lien is released or bonded over.

5. NO REPAYMENT UNDER CERTAIN CONDITIONS: The loan of the Funds to
Borrower shall be automatically and permanently forgiven, and no repayment of the said
loan by the Borrower (whether principal or interest) will be required, if all terms and
conditions of this Agreement are complied with by the Borrower and Borrower
maintains ownership of the property for a four (4) year period following the loan
closing, which shall be determined based upon the date the Promissory Note (as
hereinafter defined) is executed.

6. REPAYMENT UPON VIOLATION OF CONDITIONS: Upon violation of one or
more of the terms and conditions of this Agreement, the Promissory Note or the First
Deed of Trust (collectively, the “Loan Documents”), and Borrower’s or Guarantor's
failure to cure the same within thirty (30) days following receipt of written notice
thereof from Lender, the Borrower agrees to repay to the Lender the following amounts:

1. One hundred percent (100%) of the Funds previously disbursed to
Borrower if the violation occurs within the first year following the
execution of the Promissory Note.

2. Seventy-five percent (75%) of the Funds previously disbursed to
Borrower if the violation occurs within the second year following the
execution of the Promissory Note. '

3. Fifty percent (50%) of the Funds previously disbursed to Borrower if
the violation occurs within the third year following the execution of
the Promissory Note.

4. Twenty-five percent (25%) of the Funds previously disbursed to
Borrower if the violation occurs within the fourth year following the
execution of the Promissory Note.

8. PROMISSORY NOTE: Borrower shall execute in favor of Lender a Promissory Note
in form and substance reasonably required by Lender to evidence said Lender’s loan of
the Funds to Borrower (the “Promissory Note”). It is specifically agreed that Borrower



10.

11.

and any and all other persons responsible for repayment of the indebtedness in whole or
in part shall be bound by advancements made to Borrower.

SECURITY: Borrower shall execute a deed of trust showing Lender as the Beneficiary
of same, which deed of trust shall create and evidence a first lien satisfactory to Lender
covering the Premises (the “First Deed of Trust). The First Deed of Trust shall secure
the Promissory Note.

TERMINATION: This Agreement shall terminate at the expiration of the specified
Term hereof unless sooner terminated by (1) Borrower’s giving written notice of
Borrower’s desire to terminate together with payment in full of all outstanding principal
due Lender under this Loan Agreement, if any; (2) Lender’s giving thirty (30) days’
written notice to Guarantor and Borrower of default of one or more of the terms,
conditions, or requirements of the Loan Documents and the failure of Guarantor or
Borrower, as the case may be, to correct or cause to be corrected such default within
said thirty (30) day period; or (3) at Lender’s option if Borrower has suffered any Claim
of Lien pursuant to Chapter 44A of the North Carolina General Statutes to be filed
against Borrower and Borrower fails to have said lien discharged within thirty (30) days
after demand by Lender upon Borrower and Guarantor. All written notices hereunder
shall be provided to Guarantor at the same time such notices are provided to Borrower.

TAXES, ASSESSMENTS, AND INSURANCE: Borrower, as a condition of this
Agreement, will pay or cause to be paid all taxes, assessments and levies upon or against
the Premises allocable to the land itself as opposed to the improvements constructed
thereon. Borrower, as a condition of this Agreement, will pay or cause to be paid when
due all taxes allocable to improvements constructed on the Premises, assessments, levies
and charges upon or against the improvements on the Premises and the Deed of Trust
and will keep any and all improvements upon said Premises insured against loss and
damage by fire, tornado and windstorm and such other hazards as the Lender may
require in amounts and with insurance companies satisfactory to Lender with loss
payable clauses in favor of Lender as its interest might appear and in such form as
Lender may reasonably require (provided, however, that Lender acknowledges that
Borrower’s existing insurance required to be maintained, shall be satisfactory to Lender
so long as the same reasonably protect the Lender’s interest hereunder and Lender is
named a loss payee thereunder. Proceeds of any insurance policy or any part thereof, or
proceeds or awards received from any condemnation, may be applied by Lender (to the
extent of its interest) at its option to either the reduction of the indebtedness or to the
restoration or repair of the property damage; provided, however, that if (i) no default
exists under the Loan Documents, and (ii) in the event of a condemnation or taking, the
same does not take, condemn or otherwise have a significant adverse affect on the
structures or improvements located on the Premises such that the Premises cannot be
used for its intended purpose, then Lender shall permit Borrower and/or Borrower to use
said funds to repair and restore the Premises to substantially the same condition as the
Premises was in prior to the casualty or condemnation, so long as such repairs meet
applicable building codes and other legal requirements and are approved in advance by
Lender, which approval shall not be unreasonably withheld, conditioned or delayed, and
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provided that the same are completed within 180 days following receipt of said
insurance or condemnation proceeds (subject to events of force majeure). The Lender
may pay charges against the Premises; and in case of such payment, the amount so paid
shall immediately become debts to the Lender from Borrower, and shall bear interest at
10% per annum or the highest rate permitted by law, whichever is less, and the payment
of same shall be secured by the Deed of Trust. The foregoing notwithstanding, Lender
shall first give 30 days' notice to Guarantor and Borrower to allow one or both to pay
said charges unless any delay on account of such notice would result in prejudice to
Lender.

EXPENSES: Borrower will pay all reasonable and customary expenses of title
searches, lender’s policies of title insurance, examination of title and drafting, perfecting
and recording all papers and other incidentals. Borrower agrees that prior to any
advancement of any money by any lender, Borrower will supply to Lender a properly
executed Promissory Note and the Deed of Trust, and such other and further collateral
and documentation as the Lender may reasonably require, together with the necessary
funds to accomplish the recordation of the same and a lender’s policy or policies of title
insurance insuring the lien of the Deed of Trust, which shall be reasonably satisfactory
to Lender, and evidence of the policy or policies of casualty insurance covering the
Premises as hereinbefore specified in this Loan Agreement.

ACTION ON DEFAULT: In the event of any default by Borrower in any agreement,

covenant or condition contained in this Agreement, following the failure to cure such
default on or before the expiration of the thirty day period following written notice
required pursuant to Section 7 hereof, Lender may take possession of the Premises and
all equipment, furniture, fixtures and appurtenances on said Premises or in possession of
Borrower, as and to the extent permitted under (and subject however to the terms and
conditions of) the First Deed of Trust. For such purposes, Lender may use any funds of
Borrower at any time in the hands of the Lender by deposit or otherwise and any money
advanced by Lender for such purposes shall be payable on demand and the payment
shall be secured by the First Deed of Trust. Additionally, Lender shall have the right,
upon any such default and the failure to cure such default on or before the expiration of
the thirty days notice period required in Section 7 hereof, to have appointed a receiver to
collect the rent and profits from the Premises (to the extent set forth in, and subject to
the terms and conditions of, the First Deed of Trust) without regard to the value of the
said tract or the solvency of the person or persons liable for the payment of the amounts
then owing and all amounts collected by said receiver shall be applied, after expenses of
the receivership, and subject to the terms of the First Deed of Trust, to the payment of
the indebtedness evidenced by the Promissory Note and the First Deed of Trust; and
provided further that Lender, at its option, shall have the right to do same without the
appointment of a receiver. Nothing in this Section 13 shall be deemed to limit any of
Lender’s rights or remedies under the Note or the First Deed of Trust except to the
extent required by law so long as Lender complies with the notice requirements of
Section 7 hereof..




14. CONDITION PRECEDENT: The parties hereto do agree the property is subject to a

15.

First Deed of Trust and that there are no conditions precedent to this Agreement other
than as herein stated and that the full terms, conditions and covenants contained herein,
together with the terms and conditions of the Promissory Note and Deed of Trust, shall
bind, and the benefits and powers shall inure, to the respective successors and permitted
assigns of the parties hereto. Whenever used herein, the singular number shall include
the plural and the plural the singular, unless otherwise specified and the term “Lender”
shall include any payee of the indebtedness hereby secured and any transferee, holder or
assignee thereof, whether by operation of law or otherwise.

COUNTERPARTS: This Agreement may be executed in any number of counterparts
with each executed counterpart constituting an original, but all of which together shall
constitute one and the same instrument.

16. MISCELLANEOUS:

(a) Any notice or other communication required or permitted under this Agreement
shall be in writing and shall be deemed given as of (a) the date it is delivered by
hand to the parties listed below; (b) the date three days following the date it is
deposited in the mail, postage prepaid, return receipt requested, addressed to the
parties listed below; or (c) the date three days following the date it is sent,
shipping prepaid, return receipt requested, by a national courier service, addressed
to the parties listed below:

LENDER: City of Elizabeth City
Attention: Richard C. Olson
City Manager
P.O. Box 347
Elizabeth City, N.C. 27907-0347

With a copy to: (Attorney) William H. Morgan, Jr.
410 East Main Street
Elizabeth City, N.C. 27909

BORROWER: SHEC, LLC
Attention: Robert L. Howsare
1314 South Croatan Hwy #301
Kill Devil Hills, N.C. 27948

With a copy to: (Attorney) Crouse Gray
3120 North Croatan Hwy Ste 101
Kill Devil Hills, N.C. 27948




(b)

(©)

(d)

(©)

®

(€3]

(h)

No party may assign, delegate or otherwise transfer any of its rights or obligations
under this Agreement without the prior written consent of each other party hereto.

Except as herein specifically provided otherwise, this Agreement shall inure to the
benefit of and be binding upon the parties hereto and their respective successors
and permitted assigns. It is expressly understood and agreed that the enforcement
of the terms and conditions of this Agreement, and all rights of action relating to
such enforcement, shall be strictly reserved to Lender and Borrower. Nothing
contained in this document shall give or allow any claim or right of action
whatsoever by any other person. It is the express intention of the parties hereto that
any such person or entity, other than Lender and Borrower, receiving services or
benefits under this Agreement shall be deemed an incidental beneficiary only.

This Agreement constitutes the entire agreement of the parties with respect to the
subject matter hereof. This Agreement shall supersede, terminate and replace any
prior agreements for these services entered into by the parties. This Agreement
merges all prior discussions among the parties and no party shall be bound by
conditions, definitions, warranties, understandings, or representations concerning
such subject matter except as provided in this Agreement or as may be specified
later in writing and signed by properly authorized representatives of the parties.

The failure of a party in any instance to insist upon the strict performance of the
terms of this Agreement shall not be construed to be a waiver or relinquishment of
any of the terms of this Agreement, either at the time of the party’s failure to insist
upon strict performance or at any time in the future, and such term or terms shall
continue in full force and effect.

The construction and performance of this Agreement shall be governed by and
construed pursuant to the laws of the State of North Carolina. Venue for any legal
actions initiated concerning this Agreement or arising in any way from and out of
this Agreement shall be brought in Superior Court in Pasquotank County, North
Carolina. The parties hereby submit to the jurisdiction of said court and waive any
right they may have to venue in any other jurisdiction.

Each clause of this Agreement is a distinct and severable clause; and if any clause
is deemed illegal, void or unenforceable, the validity, legality and/or enforceability
of the remaining clauses or portion of this Agreement shall not be affected thereby.

If any party shall be delayed or prevented from the performance of any act required
by this Agreement by reason of acts of God; strikes, lockouts, labor troubles,
inability to procure materials or other cause, without fault and beyond the
reasonable control of the party obligated (financial inability excepted), performance
of such act shall be excused for the period of the delay, and the period for the
performance of any such act shall be extended for a period equivalent to the period
of such delay.



(i)

)

(k)

Neither party shall be considered the drafter of this Agreement. No provision shall
be interpreted for or against either party because that party or that party’s legal
representative drafted such provision.

Any amendment to this Agreement shall be in writing and duly executed by
appropriate representatives of each of the parties.

By signing below the parties hereto certify that they have read the entire contents of this
Agreement; have individually been afforded sufficient opportunity to obtain independent
legal advice prior to executing this Agreement; fully understand the provisions set forth in
this Agreement and acknowledge that each term, condition and provision is fair and
reasonable; and, that each party has received a signed copy of this Agreement.

[Remainder of page attention left blank; signature page follows].



IN WITNESS WHEREQOF, the parties herein have caused this instrument to be executed
and sealed in their respective names pursuant to the authority indicated.

Southern Hotel of Elizabeth City, LLC

By: (SEAL)
(Name and Title)

City of Elizabeth City
Joseph W. Peel

By: (SEAL)
(Name and Title)

ATTEST:

(Name and Title (Clerk))






