TO: Mayor and Members of the City Council

FROM: Rich Olson, City Manager

Eddie M. Buffaloe, Jr., Chief of Police
DATE: April 20, 2016
REF: Consideration - Amendment to the City’s Noise Ordinance
e |
BACKGROUND:

In March 2015, the Elizabeth City Police Department began to receive complaints of noise
violations coming from The Master's Touch Church located at 205 Rich Boulevard. The Police
Department met with church members in an effort to discuss ideas that could be incorporated to
decrease noise levels as a result of worship services held at the church on Sundays and
Wednesday evenings. The City Council, during the February 22, 2016 meeting, directed staff to
closely review the current Noise Ordinance and the calls for service involving The Master's Touch
Church. Staff completed this task and reported back to the City Council its findings. (See
attached memo dated March 8, 2016)

Discussion continued during the March 28, 2016 meeting and a recommendation was made that
the current Noise Ordinance be revised to allow places of worship not to be mandated by decibel
levels as currently outlined in Tables | and Il of the Noise Ordinance. Such a revision to Section
50-43, whereby places of worship in the City of Elizabeth City would be exempt from decibel
levels, would accomplish this goal based on the recommendation made.

During the City Council meeting held on March 28, 2016, the City Council directed staff to bring
forward an ordinance revision, which would exempt places of worship from the existing noise
ordinance. At that time, the City Attorney provided a verbal opinion to the Council that he
believes that singling out one class of individuals (i.e. churches) could cause the entire noise
ordinance to be deemed unconstitutional.

As requested by the Council, City Attorney Bill Morgan requested School of Government (SOG)
Assistant Professor Trey Allen to provide an opinion on this matter. Mr. Allen stated that it would
be better to simply raise the decibel level across the board during church hours, if the City
Council chose to do anything, since amplified church music is not protected like church bells are
in our country’s heritage.



ANALYSIS:

Staff presented two ordinances for consideration during the Council meeting held on April 11,
2016. The City Council declined to call for a Public Hearing to gather input regarding the
adoption of either of those ordinances. Rather, staff was directed to add verbiage defining
church/place of worship; and to give additional thought to providing time periods in the decibel
Table for Public Space (commercial and business) that would accommodate an increased level
during church service times.

1. Attached you will find an ordinance amendment, which would add item #14 to the list of
exemptions in Section 50-43 of the Code of Ordinances to exempt sound/noise emanating
from churches and other places of worship from the noise ordinance. Reference has been
made to adopt The Planners Dictionary by reference in order to define these terms.
Currently, the dictionary provides the following definitions:

e Church — a building wherein persons regularly assemble for religious worship and
which is maintained and controlled by a religious body organized to sustain public
worship, together with all accessory buildings and uses customarily associated with
such primary purpose. Includes synagogue, temple, mosque or other such place
for worship and religious activities.

e House of Worship definition refers to the definition of ‘religious institution” as
follows:

Religious Institution — a building, together with its accessory buildings and use,
where persons regularly assemble for religious purposes and related social events
and which building, together with its accessory buildings and uses, is maintained
and controlled by a religious body organized to sustain religious ceremonies and
purposes.

In addition, concerns were expressed by Councilors with regard to church services being
held at other places, such as parks, and the resulting noise that could emanate from those
gatherings. This concern has also been addressed in the proposed amendment.

Based on the opinion provided by Bill Morgan and Trey Allen, staff would strongly
encourage the City Council not to adopt this proposed amendment.

2. Pursuant to the general direction given by SOG staff and the City Attorney, staff has also
prepared an ordinance which would amend Table | in Section 50-39 of the City Code to
increase the sound level limit {dB(A)} in the public spaces, commercial or business use
occupancy category, from 65 to 70 from 7 a.m. to 11 p.m.

Based on the readings the Police Department obtained from The Master's Touch Church,
there was only one time in July 2015 when the church would not have complied with this
limit.



The City Council should recognize that by making this change in the City Code, there will
be unintentional consequences in the future. Although the Council discussed the
possibility of providing a modified time period (such as Sunday mornings) whereby the
decibel level could be increased to accommodate worship services, from an enforcement
standpoint, this provision would be very difficult to enforce. In addition, church/place of
worship services are held on various other days and at various other times during the
week.

(Manager’s Note: |t is extremely poor public policy for the City Council to modify the City Code
in an effort to allow one organization to be accommodated, especially since it has been
demonstrated that the church has other remedies available to mitigate the change in public
policy. It could be argued that this is a self-imposed hardship. As a matter of fact, the church has
taken steps already to mitigate the sound emanating from their building. It should be noted that as
of the date of this writing, no additional noise complaints have been received and no violations
have been cited.)

STAFF RECOMMENDATION:

As the Council Directs.

Note: If the City Council decides to adopt either of the draft ordinances presented for
consideration, a public hearing will have to be called, advertised and then lheld during a later

Council meeting.

RCO/vdw



TO: Mayor and Members of the City Council

FROM: Rich Olson, City Manager
Eddie M. Buffaloe, Jr., Chief of Police
DATE: March 8, 2016
REF: Discussion — Noise Complaints at The Master's Touch Church/Staff

Recommendation Regarding City Noise Ordinance

e

BACKGROUND:

During the February 22, 2016 meeting of the City Council, staff was directed to closely examine
the matter of noise ordinance complaints involving The Master's Touch Church located at 205
Rich Boulevard; and to make a recommendation to the Council with regard to possibly amending
the City’s existing Noise Ordinance. Staff retrieved and reviewed the Central Communications
call log for reported noise levels at the church location from March 2015 when complaints first
started through the present day. In addition, staff reviewed the daily operational reports in
relation to the Patrol Division’s monitoring of noise levels at the church location as a direct result
of citizen complaints. Previous to the February 22 Council Meeting, members of Police
Administration met with The Master’'s Touch Church leaders to discuss this matter and what could
be done to remedy the problem. After reviewing the City Code, staff is seeking the advice of City
Council to determine what, if any, revisions are needed for the Noise Ordinance. Regarding day-
to-day operations, staff recommends that the Elizabeth City Police Department Patrol Division
continue to respond to calls for service at this location, and any other location where a complaint
is reported as well as to continue to gage levels of music with approved sound level meter device
to determine if there is a violation of City Code.

ANALYSIS:

In approximately March of last year, the residents of the Millorooke Subdivision in the City of
Elizabeth City began to regularly complain about noise levels at The Master's Touch Church
located at 205 Rich Boulevard. The bass levels coming from within the church were reported to
be noise violations and these violations were occurring on Sundays, as well as sometimes on
Wednesdays. The table below represents the “Sound Levels by Use Occupancy”, as found in
City Code. The church was deemed to be that of “public space, commercial or business”;



therefore any noise levels coming from the church between the hours of 7:00 a.m. and 11:00 p.m.
above the sound decibel of 65 is considered to be a violation of the Noise Ordinance.

TABLE |
Sound Levels by Use of Occupancy
Use Occupancy Category Time Sound Level Limit (dB(A))
Residential 7:00 am — 11:00 pm 60
Residental 11:00 pm — 7:00 am 55
Public Space, | 7:00 am — 11:00 pm 65
commercial/business
Public Space, | 11:00 pm — 7:00 am 60
commercial/business

In response to these on-going citizen complaints, the Elizabeth City Police Department directed
its Patrol Division officers to monitor the noise levels with our sound meter equipment to
determine if the City Ordinance was being violated. The officers were assigned various times to
gage the noise level decibels, which coincided with the times the calls for service were occurring.
The officers determined the noise levels were too high, which would cause the church to be in
violation of the City’s Noise Ordinance. The City’s Noise Ordinance states that when measuring
sound decibels, “no personnel shall operate or cause to be operated any source of sound in such
a manner as to create a sound level which at its peak exceeds the limits set forth for the use
occupancy categories in Table | when measured at or beyond the property line of the property
from which the sound originates.” However, when gathering a reading from the church location,
police officers stood at a distance well beyond the property line of the church in order to ensure ~
beyond a doubt ~ that the bass levels coming from the church were, in fact, too high.

A close review of the CAD call log dating back to March 2015, shows a total of eight (80 calls for
service dispatched for Loud Music/Noise Complaints. Some complainants provided their name to
dispatch, while others did not. Different notations were included in the call “notes” log portion,
describing the “loud music at the church as happening twice per week”; “loud music lasting for 3
hours”; “band playing music too loud”; “loud music reported as rattling walls in resident’s home.

In researching decibel levels and noises they equate to, staff determined that the decibel level of
60 is equivalent to conversational speech or an air conditioning unit running; a decibel level of 70
is equivalent to a shower or a dishwasher running; a decibel level of 75 is equivalent to a toilet
flushing or a vacuum cleaner running; a decibel level of 80 is equivalent to an alarm clock or a
garbage disposal; and a decibel level of 85 is equivalent to a passing diesel truck or a snow
blower. When reviewing the threshold of weighted sound levels, the following chart reveals the
varying levels:



Decibel Level Threshold of Feelings
0-35 Very Faint
40 -60 Moderate
65 - 80 Loud
85-110 Very Loud
115-125 Deafening

The plan of action for Elizabeth City Patrol Officers to take readings of the sound levels coming
from the church was in direct response to the concerns of the citizens, as is the case whenever
there have been concerns by citizens concerning a quality of life issue such as noise level
violations. In an attempt to remedy this problem, several meetings between Police Command
Staff and church members took place. It is important to note that the structure of the church is a
“putler style building” with little to no insulation and any hardships are self-imposed. Therefore,
discussion was held concerning modifications that could be made to the church building to muffle
the sound, such as acoustical padding. Following the meetings between police personnel and
church members, the noise levels would go down for a period of time, but would then increase in
volume once more. The levels continued to be monitored by patrol officers taking readings on a
weekly basis. Subsequently, on July 8, 2015, the pastor of the church received a citation for a
Noise Ordinance Violation. Prior to issuing the citation on July 8th, the assigned police officer
stood 150 feet from the church, which well exceeds the border of the property line. A few months
later, the church pastor was cited again on October 18, 2015 for a Noise Ordinance Violation.
During the October 18" reading, the assigned police officer stood approximately 100 feet from
the church to once again give the church the benefit of the doubt in the matter. Below is a chart
that includes the sound readings that were gathered on a weekly basis, by the Patrol Division;
any reading above the decibel level of 65 is a violation of the City Code and it should be noted
that the church is adjacent to residential property were the decibel limit is 60:

MONTH Week 1 Week 2 Week 3 Week 4
Decibel Decibel Decibel Decibel

JUNE Reading 68 Reading 67 Reading 55 Reading 57
Decibel Decibel Decibel Decibel

JULY Reading 75 Reading 51 Reading 53 Reading 55
Decibel Decibel Decibel Decibel

AUGUST Reading 57 Reading 54 Reading 52 Reading 51
Decibel Decibel Decibel Decibel

SEPTEMBER Reading 52 Reading 55 Reading 56 Reading 59
Decibel Decibel Decibel Decibel

OCTOBER Reading 58 Reading 56 Reading 68 Reading 52
Decibel Decibel Decibel Decibel

NOVEMBER Reading 54 Reading 52 Reading 53 Reading 55
Decibel Decibel Decibel Decibel

DECEMBER Reading 51 Reading 57 Reading 52 Reading 53
Decibel Decibel Decibel Decibel

JANUARY Reading 54 Reading 55 Reading 55 Reading 57




According to the call log obtained from Central Communications on February 29, 2016, the last
complaint of loud noise in this area was received on February 3, 2016 and it was made by a
resident not wishing to identify himself. At this time, the Police Department will continue to work
to address the concerns expressed by the Millborooke community, while continuing to work with
The Master's Touch Church by providing suggestions on what they may do to muffle the sound
coming from their building that disturbs the Millorooke neighborhood.

STAFF RECOMMENDATION:

Staff recommends that no revisions be made to the existing Noise Ordinance at this time; and to
seek advice from the City Attorney before proceeding any further with a possible proposal to
revise the existing Noise Ordnance.

RCO/Ndw



AN AMENDMENT TO
City of Elizabeth City Code of Ordinances
ARTICLE Il, SECTION 50-43, “EXCEPTIONS”

WHEREAS, discussion has recently taken place by the City Council concerning
churches and places of worship with regard to the sounds/noise that emanates from these
locations during normal hours of worship; and

WHEREAS, a recommendation has been made to amend Article 1l Noise, Section 50-43
Exceptions to allow all churches and/or places of worship within the corporate limits of the City
to be exempt from noise decibel levels as defined in the ordinance; and

WHEREAS, the required public hearing was held to gather citizen input on this matter on
, 2016.

NOW THEREFORE BE IT ORDAINED THAT the City Council hereby adopts revisions
as noted by “deletion and/or addition” to Section 50-43 Exceptions of the City’'s Code of
Ordinances, as follows:

SECTION 1.

Sec. 50-43. Exceptions.
The following are exempt from the provisions of Table | and Table Il of section 50-39(c) and (d).

(1) Sound emanating from scheduled outdoor athletic events.

(2) Construction operations from 7:00 a.m. to 7:00 p.m. on any day for which building
permits have been issued or construction operation not requiring permits; providing
all equipment is operated in accord with the manufacturer's specifications and with
all standard. equipment manufacturer's mufflers and noise-reducing equipment
in use and in proper operation condition.

(3).-Noise of safety warning devices, emergency pressure relief valves, and all church
bells and governmental clock towers. For purposes of this subsection, the term
"church bells” shall not include electronic devices or artificial sound reproduction
systems intended to sound like church bells.

(4) Noise resulting from any authorized emergency vehicle.

(5) Noise resulting from parades, lawful picketing or other public demonstrations
protected by G.S. 14-413, or for which a local permit had been granted by the city,
provided such activity is of a temporary duration lasting no longer than two hours
during any 24 hour period. Regulation of noise emanating from activities under
permit shall be according to the conditions and limits stated in this section and
according to any additional conditions stated on the permit.

(6) Unamplified and amplified sound at events conducted, sponsored or sanctioned by
the city.

(7) All noises coming from the normal operations of properly equipped aircraft, not
including scale model aircraft.

(8) Noise from noisemakers on holidays and fireworks on holidays or at times allowed
under a pyrotechnics permit issued pursuant to G.S. ch. 14, art. 54.

(9) Lawnmowers and agricultural equipment used between daylight hours 7:00 a.m. to
9:00 p.m. when operated with all the manufacturer's standard mufflers and noise-
reducing equipment in use and in proper operating condition.



(10) Unamplified and amplified sound at community concerts conducted, sponsored or
sanctioned by the city.

(11) Practice sessions or performances by marching bands.

(12) Noise from trains and associated railroad rolling stock when operated in proper
repair and manner.

(13) Emergency work, as defined in section.

(14) Noise emanating from churches and/or places of worship within the corporate limits
of the city, in keeping with normal hours of worship services for said church/place of
worship. For purposes of this section, “church” and “place of worship” are defined
according to terms contained in A Planners’s Dictionary, published 2004, as
amended by the American Planning Association:Planning Advisory Service from
time to time, same being adopted herein by reference. Additionally, the definition
and application of this section shall apply to the church or place of worship as a
physical structure. Less permanent religious gatherings in public spaces shall be
subject to other applicable sections of the City's Code:of Ordinances, which regulate
noise, assembly, special events, etc.

SECTION Il. EFFECTIVE DATE: This Ordinance, as amended herein, shall take effect
immediately upon adoption.

SECTION lll. CODIFICATION. The provisions of this Ordinance shall be published as
appropriate in the City of Elizabeth City Code of Ordinances as soon as practicable after its
adoption.

SECTION IV. SEVERABILITY CLAUSE. If any section, or part or provision of this Ordinance is
declared unconstitutional or invalid by a court of competent jurisdiction, then it is expressly
provided and it is the intention of the City Council of the City of Elizabeth City in passing this
Ordinance that its parts shall be severable and all other parts of this Ordinance shall not be
affected thereby and they shall remain in full force and effect.

SECTION V. All ordinances and sections of the Elizabeth City Code of Ordinances, and parts
thereof, inconsistent herewith be and the same hereby are repealed to the extent of such
inconsistencies.

READ, CONSIDERED, AND ADOPTED at a regular meeting of the City Council of the
City of Elizabeth City, North Carolina, during which a quorum was present, held on the
day of , 2016.

Joseph W. Peel
Mayor
Attest:

Vivian D. White, CMC/NCCMC
City Clerk



AN AMENDMENT TO
City of Elizabeth City Code of Ordinances
ARTICLE Il, Sec. 50-39. Maximum permitted sound levels by use occupancy

WHEREAS, discussion has recently taken place by the City Council concerning
churches and places of worship with regard to the sounds/noise that emanates from these
locations during normal hours of worship; and

WHEREAS, a recommendation has been made to amend Article Il Noise, Section 50-39
to increase the Sound Level Limit (dB(A)) for Public Space, commercial or business from 7 a.m.
to 11 p.m. to 70; and

WHEREAS, the required public hearing was held to gather citizen input on this matter on
, 2016.

NOW THEREFORE BE IT ORDAINED THAT the City Council hereby adopts revisions
as noted by “deletion and/or addition” to Table | in Section 50-39 Maximum permitted sound
levels by use occupancy of the City’s Code of Ordinances, as follows:

SECTION I

Sec. 50-39. Maximum permitted sound levels by use occupancy.

TABLE |

Sound Levels by Use of Occupancy

Use Occupancy Category Time Sound Level Limit (dB(A))
Residential 7:00 am — 11:00 pm 60

Residential 11:00 pm — 7:00 am 55

Public Space, 7:00 am — 11:00 pm 65-70
commercial/business

Public Space, 11:00 pm —=7:00 am 60

commercial/business

Manufacturing, industrial or At all times 75

agricultural

SECTION Il. EFFECTIVE DATE: This Ordinance, as amended herein, shall take effect
immediately upon adoption.

SECTION lll. CODIFICATION. The provisions of this Ordinance shall be published as
appropriate in the City of Elizabeth City Code of Ordinances as soon as practicable after its
adoption.

SECTION IV. SEVERABILITY CLAUSE. If any section, or part or provision of this Ordinance is
declared unconstitutional or invalid by a court of competent jurisdiction, then it is expressly
provided and it is the intention of the City Council of the City of Elizabeth City in passing this
Ordinance that its parts shall be severable and all other parts of this Ordinance shall not be
affected thereby and they shall remain in full force and effect.




SECTION V. All ordinances and sections of the Elizabeth City Code of Ordinances, and parts
thereof, inconsistent herewith be and the same hereby are repealed to the extent of such
inconsistencies.

READ, CONSIDERED, AND ADOPTED at a regular meeting of the City Council of the
City of Elizabeth City, North Carolina, during which a quorum was present, held on the
day of ,2016.

Joseph W. Peel
Mayor
Attest:

Vivian D. White, CMC/NCCMC
City Clerk



