To: Mayor and Members of the City Council

From: Montre’ Freeman, City Manager
Date: April 22, 2021

Subj: Consideration — Electronic Voting Rules of Procedure Update

BACKGROUND:

The City Council updated its Rules of Procedure in the Spring of 2020 to account
for Remote/Electronic meetings, as it quickly became necessary during the
COVID pandemic. Previously, the City Council did not accommodate remote or
electronic meetings whatsoever and had no written procedures or protocol in
place for such.

ANALYSIS:

Staff had numerous conference calls with UNC SOG personnel and drafted the
current Electronic/Remote Meetings Policy, which was adopted into the Council’'s
Rules of Procedure. At that time, there was no legislation written in North
Carolina on electronic or remote meetings. With guidance from attorneys at UNC,
staff was able to craft what was deemed to be a “safe” set of procedures.

Session Law 2020, Section 4.31(a) 166A-19.24 has now been written into
General Statute. This particular section is completely new to legislation and
references remote meetings. Our current Rules of Procedure do not allow for
voting while a Council member is participating remotely; however, legislation
allows that remote votes may be made and counted, provided that they are
recorded by roll call. We would like to align our procedures with those of current
legislation by amending item (4) under Remote/Electronic Meetings to allow for
votes by roll call. Please note that amendments to the Rules of Procedure require
a super majority.

STAFF RECOMMENDATION:

By motion, amend the Rules of Procedure to allow Councilors to vote remotely by
roll call.




Rules of Procedure (as of December 9, 2019)
City of Elizabeth City City Council

Rule 1. Regular Meetings

The council shall hold a regular meeting on the second and fourth Monday of
each month, except that if a regular meeting day is a legal holiday, the meeting
shall be held on the next business day. The meeting shall be held in Council
Chambers, located on the second floor of the Municipal Administration Building,
306 E. Colonial Avenue, Elizabeth City NC and shall begin at 7 p.m. A copy of
the council's current meeting schedule shall be filed with the city clerk and posted
on the City of Elizabeth City website. The council shall also hold a Work Session
meeting on the fourth Monday of each month at 5:30 p.m. at the same location
as the regular meeting.

Rule 2. Special, Emergency, Recessed (or Adjourned), and
Remote/Electronic Meetings

a. Special Meetings. The mayor, the mayor pro tempore, or any two
members of the council may at any time call a special council meeting
by signing a written notice stating the time and place of the meeting
and the subjects to be considered. At least forty-eight hours before a
special meeting called in this manner, written notice of the meeting
stating its time and place and the subjects to be considered shall be
(1) delivered to the mayor and each council member or left at his or
her usual dwelling place; (2) posted on the council’s principal bulletin
board, and on the front door of the Municipal Administration Building;
and (3) mailed or delivered to each newspaper, wire service, radio
station, television station and person who has filed a written request for
notice with the city clerk; and (4) posted on the City of Elizabeth City
website before the scheduled time of the meeting. Only those items of
business specified in the notice may be transacted at a special
meeting called in this manner.

A special meeting may also be called or scheduled by vote of the
council in open session during another duly called meeting. The
motion or resolution calling or scheduling the special meeting shall
specify its time, place and purpose. At least forty-eight hours before a
special meeting, called in this manner, notice of the time, place and
purpose of the meeting shall be (1) posted on the council’s principal
bulletin board, and on the front door of the Municipal Administration
Building; and (2) mailed or delivered to each newspaper, wire service,
radio station, television station and person who has filed a written
request for notice with the city clerk. (Such notice shall also be mailed
or delivered at least forty-eight hours before the meeting to each




council member not present at the meeting at which the special
meeting was called or scheduled and to the mayor if he or she was not
present at that meeting.

. Emergency Meetings. Emergency meetings of the city council may

be called only because of generally unexpected circumstances that
require immediate consideration by the council. Only business
connected with the emergency may be considered at an emergency
meeting. One of the following two procedures must be followed to call
an emergency meeting of the council.

(1) The mayor, the mayor pro tempore, or any two members of the
council may at any time call an emergency council meeting by
signing a written notice stating the time and place of the meeting
and the subjects to be considered. The notice shall be delivered to
the mayor and each council member or left at his or her usual
dwelling place at least six hours before the meeting.

(2) An emergency meeting may be held at any time when the
mayor and all members of the council are present and consent
thereto, or when those not present have signed a written waiver of
notice, but only in either case if the council complies with the notice
provisions of the next paragraph.

Notice of an emergency meeting under (1) or (2) shall be given to
each local newspaper, local wire service, local radio station and
local television station that has filed a written emergency meeting
notice request, which includes the newspaper's, wire service's or
station’s telephone number, with the city clerk. This notice shall be
given either by telephone or by the same method used to notify the
mayor and the council members and shall be given at expense of
the party notified. The notice shall also be posted on the front door
of the Municipal Administration Building and placed on the City of
Elizabeth City website.

c. Recessed (or Adjourned) Meetings. A properly called regular,

special, or emergency meeting may be recessed (or adjourned) to a
time and place certain by a procedural motion made and adopted as
provided in Rule 18, Motion 2, in open session during the regular,
special or emergency meeting. The motion shall state the time and
place when the meeting will reconvene. No further notice need be
given of a recessed (or adjourned) session of a properly called regular,
special or emergency meeting.

. Remote / Electronic Meetings - Remote Participation in City

Council Meetings by Council members:




The City of Elizabeth City is committed to conducting its meetings in compliance
with the North Carolina Open Meetings Law. During a declared State of
Emergency, should the need to discuss time-sensitive or emergency matters
arise, a City Council member may attend a regularly scheduled meeting by
means of an electronic device, which will (1) allow the absent Council member to
hear (and if feasible, see) the other Council members, City staff and other
attendees of the meeting and (2) allow the other Council members, City staff and
other attendees of the meeting to hear (and, if feasible, see) the absent Council
member (s).

To enable all Council members to participate fully in meetings during this time,
the following requirements shall apply:

1. A quorum of the Council must be physically present for the meeting.

2. Remote participant(s) must be able to hear the Council's discussion and
any presentations made to the Council during the meeting.

3. Technical arrangements must be made so that the remote participant’s
comments can be heard by all present for the meeting, including the
public.

4. The remote participant(s) may not vote on any matter.

5. The remote participant(s) will not be included in determining whether a
quorum is present for the meeting.

6. The minutes of the meeting must reflect that the remote participant(s) was
not physically present.

7. Remote participation may only be allowed during the event of a declared
State of Emergency, in which it is pertinent for the Council to discuss or
vote on time-sensitive or otherwise pressing matters. The Councll should
take precautions to limit voting actions to those items which must be voted
on at that time or within the time that an in-person meeting could safely
and conscientiously occur.

8. If a meeting with remote participation must be held, it is to be considered a
“location change” and 7-day notice must be given and filed in the Clerk’s
office.

9. In the event that limits on gatherings are imposed, the public will not be
allowed in Council Chambers. The public will be given the opportunity to
stream the meeting and/or dial in to listen. Comments and inquiries must
be submitted to the Clerk by the public prior to the meeting. The same
rules for public comment shall apply during this time as those set forth for
physical meetings. It shall be the duty of the Clerk to read the comments
into the record.

Rule 3. Organizational Meeting

On the date and at the time of the first regular meeting in December following a
general election in which council members are elected, or at an earlier date, if
any, set by the incumbent council, the newly elected members shall take and




(a) Except as provided in subsection (b) of this section, this Article applies to any
contract, agreement, memorandum of understanding, and any other transaction having the force
and effect of a contract (other than agreements made in connection with the issuance of revenue
bonds, special obligation bonds issued pursuant to Chapter159-of the-General-Statutes-Article
7A of this Chapter. or of general obligation bonds additionally secured by a pledge of revenues)
made or entered into by a unit of local government (as defined by G.S. 159-7(b) or, in the case
of a special obligation bond, as defined-in-Chapter 1591-of the-General Statutes)—authorized in
G.S. 159-146). relating to the lease, acquisition, or construction of capital assets, which contract
does all of the following:

(b)  This Article shall not apply to:

SECTION 4.30.(h) G.S. 159-165(a) reads as rewritten:

"(a) Bond anticipation notes of a municipality, including special obligation bond
anticipation notes issued pursuant to Chapter15391-of-the-General-Statutes—Article 7A of this
Chapter, shall be sold by the Commission at public or private sale according to such procedures
as the Commission may prescribe. Bond anticipation notes of the State shall be sold by the State
Treasurer at public or private sale, upon such terms and conditions, and according to such
procedures as the State Treasurer may prescribe."

SECTION 4.30.(i)) G.S. 130A-291(c)(2) reads as rewritten:

"(2)  If the unit of local government incurs debt after September 1, 2017, and the
issuance of the debt will be conditioned upon the unit of local government
requiring that all waste collected within the county be disposed of within the
landfill, for expansion of a landfill or construction of a new landfill after all
necessary approvals for issuance of the debt have been obtained from the
Local Government Commission in compliance with Chapter 159 of the
General Statutes, including the demonstration of need and cost required by
GS51592H--G.S. 159-216. the unit of local government may adopt and
enforce such an ordinance until the date the debt associated with expansion of
the landfill, or construction of the new landfill, has matured."

SECTION 4.30.(j) This section is effective retroactively to July 1, 2019.

PUBLIC BODIES/REMOTE MEETINGS DURING DECLARED EMERGENCIES

SECTION 4.31.(a) Article 1A of Chapter 166A of the General Statutes is amended

by adding a new section to read:
"§ 166A-19.24. Remote meetings during certain declarations of emergency.

(a) Remote Meetings. — Notwithstanding any other provision of law, upon issuance of a
declaration of emergency under G.S. 166A-19.20. any public body within the emergency area
may conduct remote meetings in accordance with this section and Article 33C of Chapter 143 of
the General Statutes throughout the duration of that declaration of emergency.

(b) Requirements. — The public body shall comply with all of the following with respect
to remote meetings conducted under this section:

(1)  The public body shall give proper notice under G.S. 143-318.12 and under
any other requirement for notice applicable to the public body. The notice
shall also specify the means by which the public can access the remote
meeting as that remote meeting occurs.
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(2)  Any member of the public body participating by a method of simultaneous

communication in which that member cannot be physically seen by the public
body must identify himself or herself in each of the following situations:

a. When the roll is taken or the remote meeting is commenced.

b. Prior to participating in the deliberations, including making motions,
proposing amendments, and raising points of order.

C. Prior to voting.

(3)  All documents to be considered during the remote meeting shall be provided
to each member of the public body.

(4)  The method of simultaneous communication shall allow for any member of
the public body to do all of the following:

a. Hear what is said by the other members of the public body.

b. Hear what is said by any individual addressing the public body.

c. To be heard by the other members of the public body when speaking
to the public body.

(5)  All votes shall be roll call; no vote by secret or written ballots, whether by
paper or electronic means or in accordance with G.S. 143-318.13(b), may be
taken during the remote meeting.

(6)  The public body shall comply with G.S. 143-318.13(c).

(1)  The minutes of the remote meeting shall reflect that the meeting was
conducted by use of simultaneous communication, which members were
participating by simultaneous communication, and when such members
joined or left the remote meeting.

(8)  All chats, instant messages, texts, or other written communications between
members of the public body regarding the transaction of the public business
during the remote meeting are deemed a public record.

(9) The remote meeting shall be simultaneously streamed live online so that
simultaneous live audio, and video, if any, of such meeting is available to the
public. If the remote meeting is conducted by conference call, the public body
may comply with this subdivision by providing the public with an opportunity
to dial in or stream the audio live and listen to the remote meeting.

{¢) Quorum. — A member of the public body participating by simultaneous
communication under this section shall be counted as present for quorum purposes only during
the period while simultaneous communication is maintained for that member. The provisions of
G.S. 153A-44 and G.S. 160A-75 shall apply to all votes of each member of a county or municipal

governing board taken during a remote meeting.
(d)  Voting by Members of the Public Body. — Votes of each member of a public body

made during a remote meeting under this section shall be counted as if the member were
physically present only during the period while simultaneous communication is maintained for
that member.
(¢)  Public Hearings. — A public body may conduct any public hearing required or
authorized by law during a remote meeting, and take action thereon, provided the public body
allows for written comments on the subject of the public hearing to be submitted between
publication of any required notice and 24 hours after the public hearmg_
@ .
a remote meeting only when all of the following apply:
(1)  The right of an individual to a hearing and decision occur during the
emergency.
(2)  All persons subject to the quasi-judicial proceeding who have standing to
participate in the quasi-judicial hearing have been given notice of the

quasi-judicial hearing and consent to the remote meeting.
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(3)  All due process rights of the parties affected are protected.
(g)  Closed Sessions. — The public body may conduct a closed session as authorized in

G.S. 143-318.11. While in closed session, the public body is not required to provide access to the
remote meeting to the public.

(h)  Not Exclusive. — This section applies only during emergency declarations and does
not supersede any authority for electronic meetings under Article 33C of Chapter 143 of the
General Statutes.

@) For purposes of this section, the following definitions apply:

(1)  Official meeting. — As defined in G.S. 143-318.10(d).

(2)  Public body. — As defined in G.S. 143-318.10(b) and (¢).

(3)  Remote meeting. — An official meeting, or any part thereof, with between one
and all of the members of the public body participating by simultaneous
communication.

(4)  Simultaneous communication. — Any communication by conference
telephone, conference video, or other electronic means."

SECTION 4.31.(b) G.S. 143-318.10(a) reads as rewritten:

"(a) Except as provided in G.S. 143-318.11, 143-318.14A, and 143-318.18, each official
meeting of a public body shall be open to the public, and any person is entitled to attend such a
meeting. Remote meetings conducted in accordance with G.S. 166A-19.24 shall comply with
this subsection even if all members of the public body are participating remotely."

SECTION 4.31.(¢) G.S. 143-318.13 is amended by adding a new subsection to read:

"(d) Except as provided in G.S. 166A-19.24(b)(6), this section shall not apply to remote
meetings conducted in accordance with this section even if all members of the public body are
participating remotely."

SECTION 4.31.(d) G.S. 143-318.14A(e) reads as rewritten:

"(e) The following sections shall apply to meetings of commissions, committees, and
standing subcommittees of the General Assembly: G.S. 143-318.10(e) and G.S. 143-318.11,
G.S. 143-318.13 and G.S. 143-318.14, G.S. 143-318.16 through
G:S-143-31817G.S. 143-318.17. and G.S. 166A-19.24."

SECTION 4.31.(e) G.S. 153A-43 reads as rewritten:

"§ 153A-43. Quorum.

{(8) A majority of the membership of the board of commissioners constitutes a quorum.
The number required for a quorum is not affected by vacancies. If a member has withdrawn from
a meeting without being excused by majority vote of the remaining members present, he shall be
counted as present for the purposes of determining whether a quorum is present. The board may
compel the attendance of an absent member by ordering the sheriff to take the member into
custody.

(b)  Any member present by means of simuitaneous communication in accordance with
G.S. 166A-19.24 shall be counted as present for the purposes of whether a quorum is present
only during the period while simultaneous communication is maintained for that member."

SECTION 4.31.(f) G.S. 160A-74 reads as rewritten:

"§ 160A-74. Quorum.

(@ A majority of the actual membership of the council plus the mayor, excluding vacant
seats, shall constitute a quorum. A member who has withdrawn from a meeting without being
excused by majority vote of the remaining members present shall be counted as present for
purposes of determining whether or not a quorum is present.

(b)  Any member present by means of simultaneous communication in accordance with
G.S. 166A-19.24 shall be counted as present for the purposes of whether a quorum is present

only during the period while simultaneous communication is maintained for that member."
SECTION 4.31.(g) G.S. 160A-75, effective until January 1, 2021, reads as rewritten:
"§ 160A-75. (Effective until January 1, 2021) Voting.
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{(a) No member shall be excused from voting except upon matters involving the
consideration of the member's own financial interest or official conduct or on matters on which
the member is prohibited from voting under G.S. 14-234, 160A-381(d), or 160A-388(e)(2). In
all other cases except votes taken under G.S. 160A-385, a failure to vote by a member who is
physically present in the council chamber, or who has withdrawn without being excused by a
majority vote of the remaining members present, shall be recorded as an affirmative vote. The
question of the compensation and allowances of members of the council is not a matter involving
a member's own financial interest or official conduct.

(b) Notwithstanding subsection (a) of this section, a vote or failure to vote by any member
present by means of simultaneous communication in accordance with G.S. 166A-19.24 shall be
treated as if the member were physically present only during the period while simultaneous
communication is maintained for that member.

{c)  Anaffirmative vote equal to a majority of all the members of the council not excused
from voting on the question in issue, including the mayor's vote in case of an equal division, shall
be required to adopt an ordinance, take any action having the effect of an ordinance, authorize or
commit the expenditure of public funds, or make, ratify, or authorize any contract on behalf of
the city. In addition, no ordinance nor any action having the effect of any ordinance may be
finally adopted on the date on which it is introduced except by an affirmative vote equal to or
greater than two thirds of all the actual membership of the council, excluding vacant seats and
not including the mayor unless the mayor has the right to vote on all questions before the council.
For purposes of this section, an ordinance shall be deemed to have been introduced on the date
the subject matter is first voted on by the council."

SECTION 4.31.(h) G.S. 160A-75, effective January 1, 2021, reads as rewriiten:
"8 160A-75. (Effective January 1, 2021) Voting.

{a) No member shall be excused from voting except upon matters involving the
consideration of the member's own financial interest or official conduct or on matters on which
the member is prohibited from voting under G.S. 14-234 or G.S. 160D-109. In all other cases
except votes taken under G.S. 160D-601, a failure to vote by a member who is physically present
in the council chamber, or who has withdrawn without being excused by a majority vote of the
remaining members present, shall be recorded as an affirmative vote. The question of the
compensation and allowances of members of the council is not a matter involving a member's
own financial interest or official conduct.

(b)  Notwithstanding subsection (a) of this section, a vote or failure to vote by any member

present by means of simultaneous communication in accordance with G.S. 166A-19.24 shall be
treated as if the member were physically present only during the period while simultaneous

communication is maintained for that member.

(€)  An affirmative vote equal to a majority of all the members of the council not excused
from voting on the question in issue, including the mayor's vote in case of an equal division, shall
be required to adopt an ordinance, take any action having the effect of an ordinance, authorize or
commit the expenditure of public funds, or make, ratify, or anthorize any contract on behalf of
the city. In addition, no ordinance nor any action having the effect of any ordinance, except an
ordinance on which a public hearing must be held pursuant to G.S. 160D-601 before the
ordinance may be adopted, may be finally adopted on the date on which it is introduced except
by an affirmative vote equal to or greater than two thirds of all the actual membership of the
council, excluding vacant seats and not including the mayor unless the mayor has the right to
vote on all questions before the council. For purposes of this section, an ordinance shall be
deemed to have been introduced on the date the subject matter is first voted on by the council."

SECTION 4.31.(1) This section does not affect the validity of S.L. 2008-111.

SECTION 4.31.(j) This section is effective when it becomes law and applies
throughout the duration of any declaration of emergency issued under G.S. 166A-19.20 in effect
on or after that date. The actions of any public body in an open meeting conducted via

Session Law 2020-3 Senate Bill 704

Page 64




