TO: Mayor and Members of the City Council

FROM: Eddie Buffaloe, Jr., Acting City Manager
DATE: September 24, 2021

RE: Update - Oak Grove Cemetery
BACKGROUND:

On March 21, 2021, the City received a letter from the North Carolina Department of
Natural and Cultural Resources regarding human remains that the Police recently located
in the Oak Grove Cemetery. In this letter, the Department of Natural and Cultural
Resources referenced back to a letter that has been sent to the City in March of 2018
that summarized similar events in the cemetery where the State took custody of the
remains of four to six individuals recovered from the cemetery in 2015, 2016, and 2018.
In the letter addressed to the City back in 2018, the Department of Natural and Cultural
Resources recommended at that time to identify a location in the bounds of the cemetery
where all disinterred remains could be repatriated, which would then be marked to
prevent future disturbance. The State also recommended in 2018 that any new
interments in the cemetery be preceded by a ground-penetrating radar (GPR) survey to
help avoid additional disturbance of existing burials.

In a letter addressed to the City in March of 2021 (attached), the State continued to
recommend that the City identify a location within the cemetery for the re-interment of
the remains presently stored at the Office of State Archaeology Curation Facility. In

addition, the State also recommended that the cemetery be closed for further burials due
to the likelihood for additional unmarked graves to be present and possibly disturbed,
unless a GPR survey could be completed. In April of 2021, City staff submitted a grant
application for the Historic Preservation Fund for a survey of the Old Oak Grove Cemetery
located on Peartree road based on the recommendation from the State to do so. City
staff received formal notice of the grant’s award and funding on July 20, 2021, and
received contract documents on August 27, 2021. In a memo sent to Council for
consideration on September 13", Mr. Hawley notified Council that the funding award



from the grant would be $30,480 with a required City match of $20,320 for a total project
cost of $50,800.

ANALYSIS:

In a memo addressed to City Council in April of 2021, City staff stated that the OSA had
recommended the City close the cemetery for further burials until we take certain steps
to ensure no more graves are disturbed. The memo from April of 2021 also stated that
the OSA had recommended that the City apply for the grant to Historic Preservation Fund,
administered through the State Historic Preservation Office, for potential funding. In the
memo from April of 2021, there was no language to conciude that an official cease of any
burials in the Oak Grove Cemetery had been required or initiated, just recommended.
Staff did not believe that if someone had a deed to a plot and was seeking burial that we
would have the right to stop the interment.

The City has never sold plots in any of the City’s eight cemeteries; the City simply
maintains and records copies of new burials. We do not have records of burials that
occurred prior to 2008, nor do any maps of the cemeteries and burial locations exist at
this time. The City’s ordinance for burials requires that the funeral home submit a burial
registration, along with a deed of the plot. In years past for this cemetery alone, only
burial registrations were being return to City staff for review without the deed. Since the
notices from the State, City staff made it a priority to enforce the requirement that a copy
of the deed must be submitted with the burial registration form.

During the September 13 City Council meeting, there was a question regarding the
property next to the cemetery (1404 Peartree Road) and whether it could be used for
additional plots for burials. 1404 Peartree Road is zoned R-15, residential. For the use of
a cemetery in the R-15 residential zoning district, it would require a Special Use Permit
with development standards, which is roughly a 120-day process. The Special Use Permit
petition is a three-tier review process involving evaluation and recommendation, first by
City's the Technical Review Committee (TRC), and then Planning Commission. Final
decision is made by the Board of (Zoning) Adjustment. The requirements development
standards for a cemetery have been listed below. Planning Staff evaluated 1404 Peartree
Road based on the development standards and had initial concern regarding the
property’s size. One of the development standards requires that the property be (5) five
acres; however, according the tax office, the property is 3.35 acres. To solve this issue,
the property could be recombined with the Oak Grove Cemetery property; however, a
party could not just keep the property as is to create a new cemetery based strictly on
the lot dimensions of 1404 Peartree Road as required in our ordinances.

11-4.20 Cemetery or Mausoleum

(A) Where Required R-6, R-8, R-10, and R-15 districts.
(B) Minimum Lot Area: The minimum ot area shall be 5 acres.
(C) General Requirements



(1) All applicable requirements of the North Carolina General Statutes, the City of
Elizabeth City Code of Ordinances, and the County concerning the interment of
human dead shall be met.
(2) No interment shall take place within 100 feet of any property line or
public street right-of-way.
(3) Buildings for the maintenance, management, rent and/or sale of
cemetery lots must be located at least 100 feet from any lot line which
adjoins a residential zoning district. Otherwise, such buildings shall conform
to the requirements of the principal use for the district in which located.
(D) Access to the use shall be from a collector or higher capacity street.

STAFF RECOMMENDATION:

For information purposes only.



North Carolina Department of Natural and Cultural Resources
Office of State Archaeology

_]n]m Mintz, State .\rch:\culngnr
Governor Roy Cooper Secretary D. Red Wilson

March 31, 2021

Eddie M. Buffaloe, Jr. ebuffaloe(@cityofec.com
Chief of Police

Elizabeth City Police Department

305 East Main St.

Elizabeth City, NC 27909

Chief Buffaloe,

My office was contacted by Sergeant Eddie Graham on Monday, March 29, 2021, regarding a possible
human skull found in Oak Grove Cemetery. We requested photographic images and recommended the
skull be confirmed as human by the medical examiner; on March 30, Sergeant Graham provided images
and indicated that the remains were confirmed as a partial human skull.

In a letter to you dated March 27, 2018 (attached), | summarized the events surrounding our office
taking custody of the remains of four to six individuals recovered from Oak Grove Cemetery in 2015,
2016, and 2018. Our recommendation at that time was that a location within the bounds of the cemetery
be identified where all disinterred remains can be repatriated, which would then be marked to prevent
future disturbance. We also recommended that any new interments in the cemetery be preceded by a
ground-penetrating radar (GPR) survey to help avoid additional disturbance of existing burials, and we
identified a potential source of federal funding administered by the North Carolina State Historic
Preservation Office, for which Elizabeth City would be eligible, to complete this work.

We continue to recommend that a location within the cemetery be identified for the re-interment of the
remains presently stored at the Office of State Archaeology Curation Facility. This also applies to the
recently recovered skull, which we recommend you retain in anticipation of this repatriation event. In
addition, we recommend the cemetery be closed for further burials due to the likelihood for additional
unmarked graves to be present and possibly disturbed. unless a GPR survey can be competed as noted
above.

Cemeteries are protected under North Carolina General Statutes Chapter 14-148 and 14-149 and are
afforded consideration under NCGS Chapters 65 and 70. Among other issues, these statutes address
public notification and procedural requirements associated with reburial. We would be happy to discuss
this matter with you or any other representatives of Elizabeth City to effect statutory and respectful
treatment of the human remains from Oak Grove Cemetery discussed above. You can contact me at
(919) 814-6555 or john.mintz@ncdcr.gov, and our Historic Cemetery Specialist Melissa Timo at (919)
814-6562 or melissa.timo@ncdcr.gov.

Location: 109 East Jones Street, Raleigh NC 27601 Mailing Address: 4619 Mail Service Center, Raleigh NC 27699-4617 Telephone/Fax: (919) 814-6550/715-2671




Sincerely,

()OS mmeg

John Mintz

Angela Judge, Assistant City Manager, Elizabeth City, ajudge(@cityofec.com

Sean Clark, Director of Parks and Recreation, Elizabeth City, sclark@cityofec.com
Deborah Malenfant, Interim Community Development Director, Elizabeth City.
InterimCD@cityofec.com

Sergeant Eddie Graham, Elizabeth City Police Department, egraham(@citvofec.com

Attachment: 2018 correspondence letter



Department of Natural and Cultural Resources

Division of Historical Resources
Govemor Roy Cooper Office of State Archaeology
Secretary Susi H. Hamilton John Mintz, State Archaeologist

March 27, 2018

Eddie M. Buffaloe, Jr.

Chief of Police

Elizabeth City Police Department
305 East Main St.

Elizabeth City, NC 27909

Chief Buffaloe,

On January 22, 2018, I was notified regarding human skeletal remains collected by the Elizabeth City
Police Department, Pasquotank County, in accordance with North Carolina General Statute 70. Dr. Mary
Beth Fitts traveled to Elizabeth City on January 23, 2018, to take charge of the remains, meet with law
enforcement personnel, and visit Oak Grove Cemetery, where the remains were found. This letter
provides an account of this visit, followed by a brief discussion of Qak Grove Cemetery. Appendix A
contains the results of an osteological examination of the remains conducted by Emily McDowell, Office
of State Archaeology Research Center (OSARC) Supervisor and our staff bioarchaeologist. Based on the
results of the site visit and osteological examination, it is apparent that multiple historic burials have been
disturbed at Oak Grove Cemetery. As both marked and unmarked burials are protected by state law (G.S.
14, 65, and 70), this letter concludes with a discussion of best practices regarding the treatment of human
remains and historic cemeteries, and identifies possible sources of grant funds that can assist the City of
Elizabeth City in the stewardship of its historic cemeteries.

Upon arriving at the Elizabeth City Police Department, Dr. Fitts spoke with Evidence Manager Annette
Summers, who had prepared three boxes of remains for transfer to OSARC. Dr. Fitts then traveled with
Sergeant James Judge to the location where the remains had been recovered. Sergeant Judge indicated the
remains had been found on the ground surface of a narrow path at the southeast corner of the cemetery,
which leads through the brush to a low terrace of Charles Creek. According to the incident report (which
incorrectly identifies the associated cemetery as Old Hollywood, rather than Oak Grove), law
enforcement was contacted by Elizabeth City Parks and Recreation staff after meeting with a fencing
contractor at this location. Photographs provided by Crime Scene Investigator Brandon Knowles show
that the remains had not eroded out of the ground i» sifu, but were incorporated into the leaf litter. This
suggests the remains had been displaced from another location, and then lay exposed. The growth of
groundcover immediately adjacent to the remains, visible in the photographs, may indicate this exposure
was on the order of several weeks; however, compared to the remains collected from Qak Grove
Cemetery in 2015 and 2016, the remains recovered in January 2018 exhibit the least amount weathering.
One of the remains also exhibits recent, post-mortem fracturing potentially attributable to a shovel or
mechanized digging equipment (see Appendix A).

Cenra] Office h Underaater Archasology Branch QAR Conseryation Laboratory Western Office

4619 Mail Service Center 4619 Ml Service Center 1528 F1. Fisher Bhd South 1157 VOA Site C Road Dept. of Cultueal Resources
Raleigh NC 276994619 Raleigh NC 27699-4612 Kure Beach NC 281419 West Research Campus Western Office
919/807-6550, fxx 919/715-2671 919/715-5399; fax 919/715-1386 210/458-MH2,; fix F10/4581003 East Carolina University 176 Riceville Road
Location: 109 E. Jones Street Location: 215 W. Lang Strect Greeaville NC 27834 Asheville NC 28803

Raleigh XC 27601 Raleigh NC 27601 252/74-8721 B28/274-6789; fax B28/274-69935



A spoil pile of soil, presumably left over from a recent inhumation in the southeast corner of the
cemetery, was present adjacent to the tree line at the east end of the southernmost gravel road in the
cemetery (Figure 1). This spoil pile was located approximately 15 meters (60 feet) north of the location
where the remains were found. A recently dug grave in the southeastern portion of the cemetery appeared
to be the most likely source of the fill (Figure 2). Based on the location and condition of the remains, they
may have been exhumed from that location, or another grave dug in the southeastern portion of the
cemetery during the past year.

Oak Grove Cemetery is not recorded with either the Office of State Archaeology or the State Historic
Preservation Office. A plaque affixed to a brick column at the cemetery entrance indicates that the
cemetery was established in 1886. Sergeant Judge stated that earlier markers were present, and this is also
indicated by two epitaphs: “Sophia Turner, Wife of Alfred Turner, Died Nov 23 1883, Aged 65 ys™ and
“Walter Lee Holley, 1808-1883" (transcribed by Bill Umphlett, http://pasquotank.lostsoulsgenealogy.
com/cems/oakgrovecem.htm). While the history of this African American cemetery needs to be
researched, it appears to have expanded in concert with the economic growth that occurred in Elizabeth
City after the completion of the Elizabeth City & Norfolk Railroad (Norfolk Southern Railroad) in 1881.
A notable interment in Oak Grove Cemetery is that of Hugh Cale, an African American representative in
the North Carolina state legislature who in 1891 introduced the bill that established present-day Elizabeth
City State University.

The osteological examination conducted at OSARC found that the skeletal remains recovered in 2015,
2016, and 2018 are the remains of at least four, and possibly as many as six individuals. The four crania
are consistent with African American adults, two male and two probable females (Appendix A).
Although time since death and interment is undeterminable from the remains themselves, it is likely that
the age of these individuals coincides with the historic component of Oak Grove Cemetery. Based on
discussions with Elizabeth City police personnel and news reporting from 2013 (http://wtkr.com/2013/
03/22/unearthed-human-bones-found-in-elizabeth-city-cemetery/), graves in Oak Grove Cemetery have
been disturbed previously. Given the age of the cemetery, it is unlikely that all of the burials in the
cemetery have markers, or that all burials have vaults. In addition, the tree line at the southern end of the
cemetery appears to have been allowed to grow northward in recent decades. An aerial photograph from
1961 shows that the area adjacent to the southern edge of the cemetery was a cleared field (Figure 3). The
cemetery later expanded into this area. Plantings (Narcissus sp.) and possible vaults are visible in this
area today, particularly in the southeastern corner of the cemetery, indicating that this portion of the
cemetery contains unmarked and/or overgrown graves (Figure 4).

There are several state laws regarding the treatment of cemeteries and burials. G.S. 14-148 and G.S. 14-
149 outline the penalties for defacing and desecrating gravesites and for plowing over or covering up
graves. G.S. 65-106 details the proper procedure for the removal of graves, including who may disinter,
move, and reinter. G.S. 70-29 through G.S. 70-33 give the procedure for notifying the proper authorities
upon the discovery of unmarked remains: anyone who discovers unmarked burials, or suspects that they
are being disturbed, must notify the county medical examiner or the state archaeologist immediately. This
last provision has not been followed at Oak Grove Cemetery; rather than contacting the authorities, it
appears that disinterred human remains have lain exposed long enough for differential weathering
patterns to form.




Figure 1. Deposit of soil at eastern end of southernmost gravel road in Oak Grove Cemetery.
Elizabeth City, January 23, 2018 (facing east).

Figure 2. Recent interment in southeast portion of Oak Grove Cemetery, Elizabeth City,
23,

January 23, 2018 (facing north).
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Figure 3. DOT aerial image from 1961, approximate location of present tree line marked with red

dotted line.
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Figure 4. Possible concrete vault or marker in overgrown southeastern corner of Oak
Grove Cemetery, Elizabeth City, January 23, 2018 (facing northwest).

Moving forward, this office recommends that new inhumations be preceded by a ground penetrating
radar (GPR) survey to determine if an unmarked burial is present in the proposed location. Ideally, the
cemetery should be systematically surveyed in this fashion prior to any new inhumations. Archival
documents and oral history may also provide information valuable in understanding the history and
layout of the cemetery. As part of the cemetery documentation process, we recommend that a location
within the bounds of the cemetery be identified where all disinterred skeletal elements can be repatriated,
which would then be marked to prevent future disturbance. As Elizabeth City has a local preservation
commission registered as a Certified Local Government with the State Historic Preservation Office, the
city is eligible to apply for federal Historic Preservation Fund (HPF) grant funds to survey its historic
cemeteries, including Oak Grove. For more information, contact Michele Patterson McCabe
(michele.patterson.mccabe@ncdcr.gov). grants coordinator.

Thank you for your cooperation and consideration. If you have questions concerning the above

comments, please contact me at 919-807-6555 (john.mintz@ncder.gov) or Mary Beth Fitts at 919-807-
6554 (marybeth fitts@ncdcr.gov).

Sincerely,

John Mintz
Ce:  Richard Olson, City Manager, City of Elizabeth City

Dexter Harris, Director of Parks and Recreation, City of Elizabeth City
Matthew Schelly, Community Development Director, City of Elizabeth City
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Appendix A

Report of Osteological Examination: Human Remains from
Oak Grove Cemetery, Elizabeth City, Pasquotank County NC

Emily McDowell
Research Center Supervisor
Staff Bioarchaeologist
Office of State Archaeology
919-715-5599
emily.mcdowell@ncder.gov

Dr. Mary Beth Fitts, Assistant State Archaeologist, conveyed three boxes of human skeletal remains to
the Office of State Archaeology Research Center (OSARC) from the Elizabeth City Police Department on
January 23, 2018. The remains had been collected from wooded areas immediately adjacent to the Oak
Grove Cemetery, which is maintained by the City of Elizabeth City. The cemetery is still being utilized,
but contains historic burials, some of which may be missing grave markers. None of the remains brought
to OSARC appear to be of medicolegal significance and are likely associated with the historical
component of the cemetery. The boxes consist of three collections made by the Elizabeth City Police
Department in 2015, 2016, and 2018. They are designated by Originating Agency Case Numbers (OCA)
15-1350, 16-5641, and 18-0323.

The remains are completely skeletonized. extremely weathered, and consist of the following:

15-1350
1 left femur with no proximal end
1 cranium fragment consisting of the calotte with some elements of the frontal portion of the skull
| cranium fragment consisting of the calotte with some elements of the basilar portion of the skull

The minimum number of individuals represented is two, based on overlap of the parietal portion of the
cranial fragments (in other words, two different skulls must be present); the femur cannot be associated
with either individual and may represent a third person.

16-5641
1 cranium with elements representing the facial region absent

This cranium represents a single individual.

18-0323
| cranium with frontal portion partially absent and elements representing the facial region absent
| femur with no distal end

While the cranium represents a single individual, the femur cannot be associated with the individual and
may represent a second person.

Sex and Ancestry

The individuals were classified as African American in FORDISC 3.1 (Ousley and Jantz 2005). This
statistical program utilizes cranial landmarks, or points on the skull, to determine the Mahalonobis
squared distance (D?), which establishes the proximity of an unknown individual to the mean, or centroid,
of a group. A high posterior probability, with a low Mahalonobis squared distance indicates the individual
is close to his or her group’s centroid (Table 1). Low typicality probabilities are indicative of “atypical”
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Table 1. FORDISC 3.1 Classification of Remains Collected from Qak Grove Cemetery

Case # Fordisc Classification D?  Posterior Probability Typicality Probability
15-1530-1  African American Male 9.2 T4 .059
15-1530-2  African American Female 3.8 47 3
16-5641 African American Male 134 .93 23
18-0323 African American Female 2 633 96

individuals. The low probabilities in Table 1 can be attributed to the fragmented condition of the four
crania, resulting in the inability to record all measurements associated with the skulls. In some instances,
a stepwise method was utilized to select measurements that most accurately represented the reference

groups.

Individuals from case 15-1530 were the least complete of the four crania and exhibit no distinct
morphological, or visual, characteristics attributable to sex according to Buikstra and Ubelaker’s {1994)
standard method for sexing the skull. FORDISC 3.1 results categorized one cranium as male and the other
as female. The posterior probability for the female cranium is unusually low, and the sex of this skull
cannot be established as anything other than a probable female. Both crania exhibit an occipital
protuberance, which is indicative of African American ancestry and compliments the FORDISC 3.1
results.

The individual from 16-5641 exhibits cranial morphology consistent with a male, including a pronounced
nuchal crest and supraorbital ridge, as well as a large mastoid process. Morphoscopic traits were
consistent with African American ancestry as seen by the presence of a post-bregmatic depression, and
the occipital protuberance.

The crania from 18-0323 exhibited a robust nuchal crest and occipital protuberance, morphoscopic traits
typically associated with African Americans. Considering the weathering of the mastoids and the lack of
any facial or frontal elements, the sex of this individual is hard to estimate. The posterior probability for
this cranium is unusually low, as a result the sex of this skull cannot be established as anything other than
a probable female.

Age

None of the remains present any reliable indicators of age at death. The fragmentary condition and
weathering make cranial suture closure an unreliable technique. All elements show complete fusion,
indicating that all individuals are adult.

Taphonomy and Postmortem Trauma

All remains show extreme cortical flaking and fragmentation associated with weathering. There are no
indicators for how long these remains were interred below ground before being exposed to the elements.

Both crania from 15-1350 show whitening associated with sun bleaching. Brown staining on the crania
with the basilar portion indicates that the occipital region was in contact with soil, while the rest of the
skull remained exposed to the elements. Staining on the crania with the frontal portion indicated the
superior aspect of the skull was in contact with the soil, while the remainder of the skull was exposed to
the elements. Staining on the femur indicates that the posterior portion was exposed to the elements while
the anterior portion was in contact with soil.
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The cranium from 16-5641 exhibits sun bleaching and green staining (usually from moss or algae in a
forested/moist environment) on the superior aspect of the skull, indicating that the top of the crania was
exposed to the elements. Postmortem trauma in the form of a large puncture wound is evident on the left
parietal. Notes from the investigating officer show that this trauma was from a machete. The officer states
that the individual who discovered the remains “poked the object with his machete and picked it up,
realizing it was that it was a skull he placed it back on the ground.”

Cranium 18-0323 shows extensive postmortem fracturing that appears to be relatively recent. This type
of trauma is often seen with shovels or machinery when it contacts the skull during initial discovery.
Overall this cranium exhibits the least amount of cortical flaking and was likely exposed to the elements
for the least amount of time. The posterior portion of the skull is intact and staining in this area indicate
the posterior aspect of the cranium was in contact with the ground. The femur shows extreme wear and is
missing the distal portion. Staining indicates that the posterior portion of the femur was exposed to the
elements while the anterior portion was likely contacting the soil.

Summary of Conclusions

The skeletal remains collected by the Elizabeth City Police Department from Oak Grove Cemetery in
2015, 2016, and 2018 are the remains of at least four, and possibly as many as six individuals. The four
crania are consistent with African American adults, two male and two probable females. The remains
exhibited signs of weathering associated with exposure to the elements above ground including sun
bleaching and green staining associated with moss or algae in forested or moist environments.
Postmortem trauma is consistent with a machete “poke” on ¢ranium 16-5641 and fracturing potentially
attributable to a shovel on cranium 18-0323. Time since death and interment is undeterminable; however,
it is likely that the age of these individuals coincides with the historical component of the Oak Grove
Cemetery.
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